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PREFACE

S ince the first edition of The Connec-
tion was published in 1998, nonprof-
its in the United States have been 

key players in shaping public policy. They 
are no strangers to legislatures, court-
rooms, the streets, or even the Oval Office 
in advocating for social change. There are 
no better representatives of underrepre-
sented constituencies than nonprofits, 
not only because they tend to stand for 
those with less of a voice in public policy, 
but also because their very nature puts 
the people they represent over profit and 
power. It’s no wonder why public officials 
want to hear from them, because they are 
truly the experts in issues that matter.

We have noted in previous editions that 
nonprofits need the right tools to effec-
tively advocate for their causes. This 
guide was produced as part of Alliance for 
Justice’s Bolder Advocacy program, which 
provides resources to help nonprofit 
organizations be confident participants in 
the policymaking process. The purpose of 
this guide is to help those who govern and 
manage nonprofits select the organiza-
tional structure that will best enable them 
to achieve their policy goals. 

Different types of nonprofit organizations 
are better suited to pursue various strate-
gies for policy change:

�	 501(c)(3) organizations (public chari-
ties such as The National Center for 
Transgender Equality or Alliance for 
Justice) may use tax-deductible dona-
tions to study important policy issues 
and educate the public, but the amount 
of lobbying they may do is limited, and 
they are forbidden from supporting or 
opposing candidates for elective office.

�	 501(c)(4) organizations (entities referred 
to as “social welfare organizations” un-
der tax law, such as the Human Rights 
Campaign, Alliance for Justice Action 
Campaign, and the Sierra Club) may 
do an unlimited amount of legislative 
lobbying and a limited amount of elec-
toral activity, but they may not offer 
the incentive of a tax deduction to their 
contributors.

�	 Political organizations are exempt from 
tax under section 527 of the Internal 
Revenue Code and are organized ex-
clusively to influence the nomination, 
appointment, and/or election of can-
didates to public office. They are not 
useful as a vehicle to conduct lobbying. 

Different organizations may find it advan-
tageous to form one of the other types to 
overcome limitations on advocacy or diffi-
culties raising funds for educational work 
or research. This guide is intended to help 
nonprofit leaders recognize when the tim-
ing is right to form affiliated organizations 
and is a complement to our other publi-
cations that tend to focus on advocacy by 
501(c)(3) public charities.

Since this guide was first published, there 
have been sweeping changes in the laws 
and regulations governing advocacy, par-
ticularly those by 501(c)(4) organizations 
following the of Supreme Court’s 2010 de-
cision in Citizens United v. Federal Election 
Commission. This is an updated version of 
the fourth edition, reflecting:

�	 Changes related to federal independent 
expenditure reporting following the rul-
ing in CREW v. FEC 

�	 Changes in IRS donor disclosure rules 
for some tax-exempt organizations.

https://transition.fec.gov/law/litigation/crew_16259.shtml
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The Connection serves to demystify the 
laws governing nonprofit organizations, 
but it does not offer legal advice. Never-
theless, it provides essential knowledge to 
inform strategic decision-making regarding 
the most effective structures to achieve 
success in the policy arena. More impor-
tantly, it will guide you and your organi-
zation on when it is necessary to consult 
with an attorney experienced in nonprofit 
management and advocacy issues. You’ll 
know the right questions to ask and issues 
to sort out so that you can initiate your 
new advocacy work more quickly.

Alliance for Justice appreciates the 
dedicated work of B. Holly Schadler, a 

partner in the Washington, D.C., law firm 
of Trister, Ross, Schadler & Gold, PLLC, as 
primary author of The Connection. We also 
recognize her colleagues Allen Mattison 
and Joseph Steinberg for their invaluable 
review and assistance in the preparation 
of this guide. We reserve the final space 
of gratitude for Nan Aron, for over forty 
years of leadership at Alliance for Justice 
as she turns to her next adventure.

The Connection is dedicated to the mem-
ory of Michael Trister, a contributor to 
the guide and a source of much wisdom 
within Alliance for Justice and the social 
justice community.
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INTRODUCTION 
Types of Advocacy Organizations  
and What They May Do

A. THE PURPOSE OF  
THIS GUIDE
A 501(c)(3) public charity that organizes 
a 501(c)(4) social welfare organization 
and a 501(c)(4) that creates a political 
organization can greatly expand their 
permissible advocacy opportunities.1 
Similarly, a 501(c)(4) that organizes a 
501(c)(3) may expand its educational and 
charitable activities by creating addition-
al funding opportunities. This guide talks 
about organizing and managing these or-
ganizations, their legal relationships and 
the need to maintain separation between 
and among them. 

Chapter I provides an introduction to 
the most significant types of tax-exempt 
advocacy organizations and the rules 
governing lobbying and political activ-
ities conducted by 501(c)(4)s. Chapter 
II discusses the steps for establishing a 
501(c)(4) and the specific requirements 
to protect and preserve the public char-
ity status of the 501(c)(3) once a related 
501(c)(4) is established. It summarizes the 
types of advocacy activities that each orga-
nization may conduct and discusses the 
practical considerations and requirements 
for structuring and managing the relation-
ships among 501(c)(3)s, 501(c)(4)s, and 
political organizations. Chapter III sets out 
the different types of political organiza-
tions and the rules governing their activi-
ties. Chapter IV discusses how to organize 
a separate segregated fund and the rules 
governing these entities. Finally, Chap-
ters V and VI discuss the rules governing 
Independent Expenditure Only PACs 
(commonly referred to as “Super PACs”) 
and Nonconnected PACs, respectively.

Organizing and managing the activities of 
multiple tax-exempt organizations is not 
always easy and is not the best strategy 
for every group. The Internal Revenue 
Service (IRS) has provided limited guid-
ance on setting up affiliated entities. Add-
ing a new entity also increases costs and 
administrative burdens. This guide will 
identify and address these issues in order 
to assist in determining whether establish-
ing multiple organizations is necessary or 
advantageous. The Connection, however, is 
no substitute for a trained lawyer’s review 
of particular issues facing an organiza-
tion. Therefore, it is advisable to consult a 
knowledgeable lawyer before proceeding. 

B. DIFFERENT KINDS OF 
EXEMPT ORGANIZATIONS

1. Tax Exemption and Advocacy
An increasing array of laws and regula-
tions applies to the actions of nonprofit 
organizations. The most important rules 
discussed in this guide come from federal 
tax and campaign finance law and from 
the IRS and Federal Election Commission 
(FEC) regulations that implement those 
statutes. Generally, the permissible scope 
of political activities depends on the 
organization’s category of tax exemption. 

A public charity organized under sec-
tion 501(c)(3) of the Internal Revenue 
Code (IRC) generally pays no taxes on its 
income, and the contributions it receives 
are tax-deductible by the donor. Public 
charities are absolutely prohibited from 
supporting or opposing candidates for 
public office, but may conduct a limited 
amount of lobbying.
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A 501(c)(4) social welfare organization 
generally pays no taxes on its operating 
income, but may not offer its donors a 
charitable tax deduction. Social welfare 
organizations may conduct unlimited 
lobbying and may engage in partisan 
political campaign work, but only as a 
secondary activity.

Finally, a 527 political organization pays 
no tax on its operating income, but does 
pay tax on its investment income.2 Do-
nations to political organizations are not 
tax-deductible. The purpose of a political 
organization must be to influence the 
selection of candidates for public office.3

2. 501(c)(3) Organizations	
An organization exempt under section 
501(c)(3) is required to devote its resources 
to educational, religious, scientific, and/or 
other charitable activities. Contributions to 
a 501(c)(3) are deductible from a donor’s 
federal income tax and are not subject to 
federal gift tax. In addition, public chari-
ties are not generally required to disclose 
their donors publicly. 

Public charities may engage in only a 
limited amount of lobbying. Lobbying 
by a public charity is limited to either an 
“insubstantial” part of its total activity or 
to lobbying expenditures that could be as 
much as 20 percent of its annual budget, 
depending on whether the charity oper-
ates under the “Insubstantial Part Test” 
or elects to lobby under the “Expenditure 
Test.” Lobbying includes activities to in-
fluence legislation at the federal, state or 
local level or legislation in another coun-
try, as well as to support or oppose ballot 
measures. A 501(c)(3) is strictly forbidden 
from engaging in any political activity 
on behalf of or in opposition to a candi-
date for political office. A 501(c)(3) may, 
however, conduct various nonpartisan 

election-related activities (subject to 
restrictions) including: 

•	 engaging in ballot-measure advocacy 
(direct lobbying limits apply);

•	 conducting public education and train-
ing sessions about participation in the 
political process;

•	 educating candidates on public issues;

•	 publishing legislative scorecards;

•	 preparing candidate questionnaires;

•	 canvassing the public on issues;

•	 sponsoring candidate debates;

•	 advocating in connection with party 
platform issues;

•	 renting mailing lists and facilities at 
fair market value to other organiza-
tions, legislators, and candidates; and

•	 conducting nonpartisan get-out-the-vote 
activities, voter registration drives, and 
voter education activity.

The so-called “Johnson Amendment,” 
named after Senator Lyndon Johnson, that 
prohibits 501(c)(3)s from supporting (or 
opposing) candidates for public office, has 
been in place since 1954. At the time of 
publication, bills pending in Congress pro-
pose to modify or repeal the prohibition 
on 501(c)(3)s engaging in political activi-
ty.4 In addition, President Trump signed 
an Executive Order addressing the John-
son Amendment and religious freedom; 
the actual effect of the Order is unclear.5

Alliance for Justice has published a series 
of nontechnical, plain-language guides 
describing the rules on advocacy activities  
for 501(c)(3)s. For an extensive review of 
the lobbying rules for 501(c)(3)s, see Gail 
M. Harmon, Jessica A. Ladd, and Elea-
nor A. Evans, Being a Player: A Guide to 
the IRS Lobbying Regulations for Advocacy 
Charities (2011); for more information on 
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the range of permissible voter education 
and election-related activities by 501(c)(3) 
organizations, see Laurence E. Gold and 
Rosemary Fei, The Rules of the Game: An 
Election Year Legal Guide for Nonprofit Or-
ganizations (2010); for details on permissi-
ble ballot measure activities for 501(c)(3)s, 
see Gregory L. Colvin and Lowell Finley, 
Seize the Initiative (1996); for information 
on foundation funding of 501(c)(3) advo-
cacy activities, see Philanthropy Advocacy 
Playbook (2015) and Investing in Change: A 
Funder’s Guide to Advocacy (2004). 

3. 501(c)(4) Organizations	
A 501(c)(4) is a social welfare organization 
that may pursue educational, lobbying 
and some limited political activities. No 
limit exists on the amount of lobbying a 
501(c)(4) may conduct, including working 
for the passage or defeat of ballot mea-
sures. Contributions to a 501(c)(4) are not 
tax-deductible as charitable contributions. 
In addition, 501(c)(4)s are generally not 
required to disclose their donors publicly 
except under limited circumstances. Con-
tributions to a 501(c)(4) organization are 
not subject to gift tax.6 

Unlike a 501(c)(3), a 501(c)(4) may carry 
out some political activities without 
jeopardizing its tax-exempt status as long 
as it is engaged primarily in non-electoral 
activities that promote social welfare.7 
Generally, “social welfare” means pro-
moting social improvement and civic 
betterment. Education and lobbying on 
social and economic issues qualify as 
social welfare activities, but participation 
in partisan political campaigns does not. 
A 501(c)(4) may, as a secondary activity, 
engage in partisan political activities, 
including independent expenditures 
(communications that are not coordinat-
ed with a candidate or political party and 
that expressly advocate the election or 
defeat of a candidate), without adversely 

affecting its tax-exempt status. Such activ-
ities must, however, comply with federal or 
state campaign finance law. In some cases, 
discussed in Chapter I, the 501(c)(4) must 
pay taxes on some or all of the funds 
used for political activities.8

A 501(c)(4) may, subject to various rules 
and, in some cases, restrictions:

•	 engage in all of the lobbying and ad-
vocacy activities, including supporting 
and opposing ballot measures subject 
to state or local campaign finance laws, 
permitted for a 501(c)(3), without limit;

•	 endorse candidates and publicize its 
endorsements;

•	 publicly distribute voter guides and 
other communications that support 
or oppose candidates (with certain 
restrictions);

•	 permit candidates to address its 
members;

•	 rent its mailing lists and provide 
facilities to selected candidates at fair 
market value; and

•	 establish and pay for the administrative 
and fundraising costs of a connected 
political organization.

Some of these activities are subject to 
federal or state campaign finance and 
lobbying laws, as discussed in more detail 
elsewhere in this guide.

4. Political Organizations 	
A political organization exists primarily to 
influence the outcome of elections to pub-
lic office. IRC section 527 addresses the 
tax treatment of all political organizations. 

A political organization is generally 
exempt from taxation to the extent that 
it spends its funds on political activities 
and related expenses. Political activities 
include influencing or attempting to 
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influence the selection, nomination, elec-
tion, or appointment of any individual to 
any federal, state, or local public office 
or an office in a political organization.9 
Political organization income is exempt 
from tax unless it is (1) investment in-
come, (2) trade or business income, or  
(3) income that is spent or set aside to 
fund activities that do not qualify as 
political activities.10 

Political organizations governed by IRC 
section 527 may be divided into three 
broad categories: 

•	 federal political committees (Federal 
PACs) that seek to influence the 
election of federal candidates and must 
register with and report to the FEC; 

•	 state political committees (State PACs) 
that seek to influence the election of 
state and local candidates and must 
register with and report to state cam-
paign finance agencies; and 

•	 other “527s,” most of which must reg-
ister with and report to the IRS but are 
not required to register with the FEC or 
a state agency. 

One major distinction among the cate-
gories of political organizations is that 
Federal and State PACs may generally 
contribute directly to candidates and may 
make independent expenditures that 
expressly support the election or defeat of 
a candidate, while other 527s that are not 
registered with the FEC or the applicable 
state agency may generally not contrib-
ute to or support specific candidates. The 
chart that appears later in this section 
explains the differences in greater depth. 
There is now a type of Federal PAC, com-
monly known as a Super PAC, that may 
receive unlimited contributions. Prior to 
the 2010 decision in SpeechNow.org v. Fed-
eral Election Commission,11 all Federal PACs 
were limited in the size of contributions 

that they could receive. A Federal PAC 
could accept contributions of $5,000 or 
less per year from individuals or other 
Federal PACs; contributions from labor 
unions and corporations were prohibited. 
While these limits continue to apply to 
PACs that make contributions to federal 
candidates and other political commit-
tees, Federal PACs that make independent 
expenditures only may now accept un-
limited funds from individuals and other 
sources. Therefore, Federal PACs are now 
divided into two categories: “Traditional 
PACs,” which may make contributions and 
independent expenditures, and “Inde-
pendent Expenditure Only PACs” (“Super 
PACs”), which may make independent 
expenditures but not contributions in fed-
eral races. Virtually every state law now 
provides for Super PACs as well.

Generally, a political organization may be 
organized as either: 

•	 a separate segregated fund (SSF), 
which is a political organization es-
tablished and administered by a 
corporation or union, including an 
incorporated 501(c)(4) organization, 
for the purpose of conducting political 
activities; or

•	 a nonconnected committee, which is 
a political organization generally estab-
lished by a group of individuals inde-
pendent of any sponsoring corporation 
or union.

Note that generally the legal landscape 
regarding political organizations is in 
great flux, so it is essential to consult an 
attorney who specializes in campaign 
finance law before establishing a political 
organization on the federal or state level. 
Alliance for Justice will post occasional 
updates on the Bolder Advocacy website 
regarding significant new developments.
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EXAMPLES 
The examples in this guide use fictional organizations to demonstrate how multi-
ple entities may work together. The organizations are:

� 	 Protect the Environment Now Education Fund (“PEN Education Fund” or 
“Fund”), a charitable and educational organization that is tax-exempt under 
IRC section 501(c)(3); 

� 	 Protect the Environment Now (“PEN”), an advocacy organization that is 
tax-exempt under IRC section 501(c)(4); 

� 	 Protect the Environment Now PAC (“PENPAC”), a separate segregated fund 
(“SSF”) connected to PEN. PENPAC is exempt from tax under IRC section 527 
and registered with the FEC to make contributions to or expenditures on be-
half of federal candidates;

� 	 Protect the Environment Now 527 (“PEN 527”), an SSF connected to PEN and 
exempt from tax under IRC section 527. It seeks to influence elections, but it 
does not endorse candidates, contribute to campaigns, coordinate its activities 
with campaigns, or engage in express advocacy; it is registered with the IRS 
but not with the FEC or under any state campaign finance laws; and

� 	 Protect the Environment Independent Action (“PEIA”), a nonconnected po-
litical committee exempt from tax under IRC section 527 and registered with 
the FEC as an Independent Expenditure Only committee (often referred to as a 
“Super PAC”) to conduct independent expenditures in federal races and where 
permissible engage in state level political activity.

PEN Educational Fund
501(c)(3)

PEN
501(c)(4)

PEN 527
527

PEN PAC
Traditional PAC

PEIA
Super PAC

STATE
REGISTERED PACS
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COMPARISON OF 501(c)(3)s,* 501(c)(4)s, AND POLITICAL (527) ORGANIZATIONS

501(c)(3)s 501(c)(4)s Political (527) Organizations

Tax Status Tax-exempt; contributions to a 
501(c)(3) are generally tax de-
ductible; contributions are not 
subject to federal gift tax

Tax-exempt; contributions to a 
501(c)(4) are not generally tax 
deductible; contributions are not 
subject to federal gift tax

Tax-exempt (other than on invest-
ment income); contributions to a 
527 are not tax deductible; contri-
butions are not subject to gift tax

Related  
Organizations

May establish a 501(c)(4) May establish a 501(c)(3) and 527 May be established by a 501(c)(4)

Lobbying 
Activities

Limited lobbying expenditures, 
including ballot measures and 
certain judicial nominations

No limit on lobbying expenditures, 
including ballot measures and 
certain judicial nominations

Limited (insubstantial) lobbying 
expenditures permissible, but may 
be subject to tax if not furthering 
political purposes

Political  
Activities

• 	 Prohibited from engaging 
in any partisan political 
activities; may conduct non-
partisan voter engagement 
activities

•	 May not establish a 527 for 
political activities

•	 Penalties: revocation of 
tax-exempt status and excise 
taxes on both the organiza-
tion and its managers

•	 May carry on partisan political 
activities subject to federal and 
state campaign finance laws

•	 Must be the “secondary,” and 
not “primary” purpose of the 
organization

•	 May establish a 527 for political 
activities

•	 May be taxed on political expen-
ditures

No limit on aggregate expendi-
tures; subject to federal and state 
campaign finance laws including 
limits on contributions

Establishing  
Tax-Exempt 
Status and 
Subsequent 
Reporting 
Requirements

IRS Form 1023; report annually 
on IRS Form 99012

File IRS Form 8976 within 60 days 
of establishment; May “self-de-
clare” or file IRS Form 1024A; 
report annually on IRS Form 990; 
Form 1120-POL for political expen-
ditures

Depends on type of 527; see chart 
below

IRS 
Requirements 
for Disclosing 
the Non-
Deductibility of 
Contributions 
on Fundraising 
Solicitations

Not required •	 For contributions, disclosure of 
non-deductibility required on 
all solicitations by writing, tele-
vision, radio, or telephone (with 
limited exceptions)

•	 For business expense deduc-
tions, may be required to dis-
close percentage of dues used 
for lobbying and political activi-
ties (with limited exceptions)

Disclosure of non-deductibility 
required on all solicitations by writ-
ing, television, radio, or telephone; 
other disclosures and additional 
disclaimer requirements may 
apply under federal or state cam-
paign laws

Public  
Disclosure of 
Contributors  
to IRS

Not required; disclose on IRS 
Form 990 but not for public 
inspection; may be required 
by states for ballot measure 
activity or electoral activity

Not required, and donors not  
disclosed to public or IRS on  
Form 990

Yes; disclose on Form 8872 or 
under federal or state campaign 
finance laws

* These rules apply to public charities only. Private foundations are subject to more restrictive roles.
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TYPES OF POLITICAL ORGANIZATIONS

Federal PACs 527s* State PACs

Registration 
Requirements

File FEC Form 1 within ten days of formation; 
no IRS Form 8871 registration

File IRS Form 8871 if the 
organization anticipates 
having at least $25,000 in 
receipts or expenditures for 
any taxable year13

File IRS Form 8871 if the 
organization anticipates 
having at least $25,000 in 
receipts or expenditures for 
any taxable year

Periodic  
Reporting  
Requirements

File reports on FEC Form 3X, listing  
contributors and expenditures  
over certain threshold

Publicly disclose contribu-
tors who donated $200 or 
more and all expenditures 
of $500 or more using IRS 
Form 8872, unless the orga-
nization expects to spend or 
receive less than $50,000 in 
the calendar year

Must report to state agency; 
generally excluded from  
requirement to file IRS 
Form 8872 14

Annual Tax and 
Information 
Returns

File IRS Form 1120-POL only if the organization 
has taxable income in excess of $100 for that 
year; exempt from filing Form 990

File IRS Form 990 depend-
ing on the organization’s 
gross receipts; file Form 
1120-POL only if the organi-
zation has taxable income in 
excess of $100 for that year

File IRS Form 990 depend-
ing on gross receipts; file 
Form 1120-POL only if the 
organization has taxable 
income in excess of $100 for 
that year

Limits on 
Donors’ 
Contributions, 
Source, and 
Amount

•	 All Federal PACs are prohibited from receiv-
ing contributions from foreign nationals, 
national banks or government contractors

•	 Traditional Nonconnected PAC: $5,000 
annual limit per contributor;15 may accept 
contributions only from individuals and oth-
er Federal PACs; no corporate or union funds

•	 Traditional SSF PAC: $5,000 annual limit per 
contributor;16 may accept contributions only 
from individuals in the restricted class; no 
corporate or union funds

•	 Super PAC: No limit on amount. Corporate 
and union contributions are permissible 

•	 No contributions from 
foreign nationals, nation-
al banks, or government 
contractors

•	 No limit; may accept 
contributions from indi-
viduals, corporations, or 
unions

•	 No contributions from 
foreign nationals, nation-
al banks, or government 
contractors

•	 Consult state or local law 
on contribution limits 
and source restrictions

Contributions to 
Candidates

$5,000 limit per federal candidate if the  
Traditional PAC meets certain requirements;17 
Super PACs may not make federal contribu-
tions

May not contribute to  
federal candidates or  
federal political parties

May not contribute to fed-
eral candidates; subject to 
state and local contribution 
laws

Endorsing 
Candidates 
and Running 
Advertisements 
Supporting 
or Opposing 
Candidates

May endorse candidates and expressly advo-
cate the election or defeat of a clearly identi-
fied candidate

May generally not engage 
in express advocacy (See 
Chapter 1, Section D for 
definition of express advo-
cacy); state laws vary

May endorse candidates 
and expressly advocate 
the election or defeat of an 
identified candidate subject 
to state and local law

Coordinating 
with Campaigns 
or Political 
Parties18

Traditional PACs may pay for “coordinated” 
communications, but the cost of the expen-
diture is treated as an in-kind contribution;19 
Super PACS may not make “coordinated com-
munications”

May not coordinate with 
campaigns

Activities are regulated by 
state and local campaign 
laws

* Important exceptions to the registration and reporting requirements are set out in more detail in Chapter IV of this guide.
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C. WORKING IN COALITIONS 
AND OTHER JOINT ACTIVITIES
Advocacy organizations often choose to 
work in coalitions to organize confer-
ences, lobby on legislation, or better coor-
dinate their advocacy activities. When the 
organizations have the same tax-exempt 
status, few issues arise from this joint ac-
tivity. However, when a 501(c)(3) partici-
pates in a coalition with 501(c)(4)s, labor 
unions, trade associations or other types 
of exempt organizations, it is important to 
structure the 501(c)(3)’s activities as part 
of the coalition so that they do not jeopar-
dize the 501(c)(3)’s tax status. 

coalition to exchange non-electoral infor-
mation or sponsor educational programs 
on issues of interest to the groups is 
permissible. A 501(c)(3) may also conduct 
voter registration, voter education, and 
get-out-the-vote activities so long as these 
activities are nonpartisan. 

1. Coalition Structures
When a coalition intends to be active on 
an ongoing basis, it may choose to incor-
porate or organize as an unincorporated 
association. As a separate entity, the 
coalition may wish to apply for tax-ex-
empt status under section 501(c)(3) or 
501(c)(4) and obtain its own Employer 
Identification Number (EIN) by filing 
IRS Form SS-4. 

Many coalitions are not established as 
separate legal entities, however, but oper-
ate informally under a variety of arrange-
ments. For example, the members of a 
coalition may meet to share information 
or plan joint or common activities with 
each of the participants paying its own 
expenses. Generally, in these situations, 
the expenditures by the other participants 
do not count toward a 501(c)(3)’s own 
lobbying limits. 

Alternatively, one of the members of 
the coalition could agree to act as the 
fiscal sponsor of the coalition. Under this 
structure, the members of the coalition 
and other funders of the effort contribute 
to the designated organization. All of the 
coalition’s activities paid for by the sponsor 
(including lobbying activities) would be 
considered activities of the sponsor and 
would be reported on its information 
return (Form 990) to the IRS. For this 
reason, 501(c)(3) organizations may be a 
poor choice to sponsor coalitions that will 
do significant amounts of lobbying. 

EXAMPLE 
The PEN Education Fund conducts 
voter education activities with 
501(c)(4) groups. These activities 
are permissible so long as the 
activities meet the 501(c)(3) criteria 
and the coalition does not endorse 
candidates or take other partisan 
positions. If the Fund were asked to 
join together with several organiza-
tions, including 501(c)(4)s and PACs, 
in order to publish partisan voter 
guides before an election, such 
activity would be prohibited and 
would jeopardize the organization’s 
tax-exempt status.

A 501(c)(3) may join a coalition com-
posed of 501(c)(3)s and 501(c)(4)s for 
any purpose consistent with its exempt 
status, such as conducting research or 
preparing and publicizing materials on a 
current issue. A 501(c)(3) may also join a 
coalition to lobby on issues. However, a 
501(c)(3) may not do anything indirectly 
through participation in a coalition that it 
may not do individually. Participation in a 
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2. Joint Activities
Questions frequently arise in determining 
how or whether a 501(c)(3) may engage in 
joint activities and information exchanges 
with 501(c)(4)s, 501(c)(5)s (labor unions), 
and other 501(c) organizations, as well as 
political organizations. 

Joint nonpartisan activities: A 
501(c)(3) may engage in voter education 
and registration with a 501(c) or 527 orga-
nization (which includes “PACs”) so long 
as the activities are conducted in a strictly 
nonpartisan manner. All of the group’s 
joint written materials and oral communi-
cations must be nonpartisan. No partisan 
literature or communications may be dis-
tributed by any of the participating groups 
as part of the joint activity. In addition, 
the geographic areas selected for con-
ducting the activities must be determined 
using nonpartisan criteria. While the 
other participating 501(c)s and PACs may 
continue to engage in their own partisan 
activities, these must remain completely 
separate from their nonpartisan activities 
conducted jointly with the 501(c)(3).

Influencing ballot measures: A 
501(c)(3) may also work with 501(c)(4)s 
on ballot measure campaigns. Activities 
to support or oppose ballot measures and 
referenda are treated as direct lobbying. 
Therefore, the amount of expenditures 
that a 501(c)(3) may make is limited. 
(See Being a Player, Alliance for Justice, 
for more information about the limits on 
lobbying.) If organizations other than the 
501(c)(3) are conducting partisan electoral 
work in conjunction with their ballot mea-
sure activities, a 501(c)(3) may need to 
avoid participation in that coalition effort 
because a 501(c)(3) may not engage in 
partisan activities. 

Renting and exchanging information: 
Because a 501(c)(3) organization may 

not make a contribution, including an 
in-kind contribution, to a 527, it may not 
give its lists (or other data such as lists of 
registered voters) to a 527 without charge. 
Allowing a 527 to use its mailing list even 
on a one-time basis constitutes providing 
something of value even if the 501(c)(3) 
generally makes its list available to other 
501(c)(3) organizations without charge. 
Therefore, a 501(c)(3) must rent or sell 
its list to a 527 for fair market value. In 
addition, the IRS has indicated that, once 
the 501(c)(3) makes a list available to one 
political entity, it must offer and make the 
list available to any other political entities 
that request the list.20 Using a list broker 
is the safest way to satisfy this second re-
quirement and to establish the fair market 
value of the list. 

A 501(c)(3) may also exchange its list 
for an equivalent number of new names 
of equal value to be provided by the 
501(c)(4) or 527 within a reasonable peri-
od of time, provided that the 501(c)(4) or 
527 agrees to pay the fair market value of 
the list if it is unable to provide the new 
names to the 501(c)(3) within the agreed 
period. In order to determine fair market 
value, it may be helpful to have each list 
valued by a list broker or other profes-
sional list manager. Similar rules apply 
to a 501(c)(3)’s exchanges with other 
types of 501(c) organizations.

A 501(c)(3) may accept lists from a 527 
or other 501(c) organization to conduct 
its nonpartisan activities. There must not 
be, however, any requirement or under-
standing that the 501(c)(3) organization 
will use that information to further the 
partisan interests of the 527 or 501(c). 
Moreover, the 501(c)(3) may not general-
ly receive partisan information collected 
by the 527, such as candidate preference 
identification data. Finally, the 501(c)(3) 
may not use lists that target particular 
geographic areas or individual voters 
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based on partisan criteria for its nonpar-
tisan engagement activity. For example, 
a 501(c)(3) may not use a list to conduct 
nonpartisan GOTV that identifies voters 
who live in Democratic precincts or who 
have been selected based on their support 
for a particular candidate. 

Voter registration lists: A 501(c)(3) 
may not freely share with partisan 
organizations the voter registration 
lists or other data that it collects during 
voter registration or education activities. 
This information is the property of the 
501(c)(3) and may only be rented to a 
501(c)(4) or 527 at fair market value or 
exchanged for data of equal value under 
certain circumstances. (See the discus-
sion of sharing lists above.) 

Even if these guidelines are strictly 
followed, however, it is possible that the 

media or other groups may raise issues 
about such cooperative activities, ques-
tioning whether the partisan objectives 
of a 527 are attributable to a 501(c)(3). 
Therefore, the risk of adverse publicity 
for proposed efforts should be considered 
in any decision whether to conduct joint 
activities with a 527 organization.

Training and technical assistance: The 
issue of whether a 501(c)(3) may accept 
training and other technical assistance 
from staff and consultants of a 527 orga-
nization frequently arises. For example, a 
501(c)(3) might wish to provide training 
to its staff and volunteers on door-to-door 
canvassing. In the event that staff or con-
sultants are invited to assist with training 
or provide technical assistance, it is criti-
cal that the information provided and pro-
grams planned are strictly nonpartisan.

INTRODUCTION NOTES
1.	 Throughout this guide, references to “501(c)(3)s” 

are to public charities. In 1969, Congress divided 
501(c)(3) organizations into two classes: “pri-
vate foundations” and “public charities.” Private 
foundations are subject to several restrictions on 
their advocacy activities that do not apply to public 
charities, and a full discussion of these rules is 
beyond the scope of this guide. For more informa-
tion on advocacy rules and private foundations, see 
Investing in Change: A Funder’s Guide to Supporting 
Advocacy, (Alliance for Justice) and Philanthropy 
Advocacy Playbook: Leveraging Your Dollars (Alliance 
for Justice 2015).

2.	 I.R.C. §§ 527(b), (c); Treas. Reg. §§ 1.527-3, -6. All 
citations to the Internal Revenue Code or the Trea-
sury regulations refer to the most current edition as 
of the date of publication unless otherwise noted. 

3.	 I.R.C. § 527(e).
4.	 See, e.g., H.R. 172, 115th Congress (2017).
5.	 See Exec. Order No. 13798, (May 4, 2017) 82 Fed. 

Reg. 21,675.
6.	 For many years there was uncertainty regarding 

whether certain donations to a 501(c)(4) were 
subject to gift tax. While contributions to section 
501(c)(3) and 527 organizations were specifically 
excluded from the gift tax provisions, there was no 
express exclusion for donations by an individual 
to a 501(c)(4). The Protecting Americans from Tax 
Hikes Act of 2015 (the PATH Act), Pub. L. No. 114-
113, 129 Stat. 3040 (2015), specifically excluded gifts 
to 501(c)(4)s from the gift tax.

7.	 Rev. Rul. 81-95, 1981-1 C.B. 332.
8.	 I.R.C. § 527(f).
9.	 I.R.C. § 527(e)(2).

10.	 Treas. Reg. § 1.527-3.
11.	 SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010).
12.	 Depending on the amount of their gross receipts 

and total assets, section 501(c)(3) and 501(c)(4) 
organizations must file IRS Form 990, 990-EZ, 
or 990-N filing thresholds available at https://
www.irs.gov/charities-non-profits/form-990-se-
ries-which-forms-do-exempt-organizations-file-
filing-phase-in. Different filing thresholds apply 
to Section 527 organizations; see I.R.C. § 6033(g). 
The IRS has posted these requirements at https://
www.irs.gov/charities-non-profits/political-organi-
zations/faqs-about-the-annual-form-filing-require-
ments-for-section-527-organizations.

13.	 I.R.C. § 527(i)(5)(B).
14.	 In the event that a state does not meet the required 

minimal disclosure requirements; organizations 
in those states must report with the IRS. See Rev. 
Rul. 2003-49, 2003-1 C.B. 903; https://www.irs.
gov/charities-non-profits/political-organizations/
filing-requirements-1.

15.	 52 U.S.C. § 30116(a)(1)(C). This contribution limit is 
not indexed for inflation; see id. § 30116(c). All cita-
tions to the United States Code refers to the most 
current edition as of the date of publication unless 
otherwise noted. 

16.	 52 U.S.C. § 30116(a)(1)(C). This contribution limit is 
not indexed for inflation; see id. § 30116(c). 

17.	 A PAC that has been registered with the FEC for 
more than six months, has received contributions 
for federal elections from more than 50 people, 
and has contributed to at least five candidates 
qualifies as a “multicandidate committee” and 
may contribute up to $5,000 per election to a 

https://www.irs.gov/charities-non-profits/form-990-series-which-forms-do-exempt-organizations-file-filing-phase-in
https://www.irs.gov/charities-non-profits/form-990-series-which-forms-do-exempt-organizations-file-filing-phase-in
https://www.irs.gov/charities-non-profits/form-990-series-which-forms-do-exempt-organizations-file-filing-phase-in
https://www.irs.gov/charities-non-profits/form-990-series-which-forms-do-exempt-organizations-file-filing-phase-in
https://www.irs.gov/charities-non-profits/political-organizations/faqs-about-the-annual-form-filing-requirements-for-section-527-organizations
https://www.irs.gov/charities-non-profits/political-organizations/faqs-about-the-annual-form-filing-requirements-for-section-527-organizations
https://www.irs.gov/charities-non-profits/political-organizations/faqs-about-the-annual-form-filing-requirements-for-section-527-organizations
https://www.irs.gov/charities-non-profits/political-organizations/faqs-about-the-annual-form-filing-requirements-for-section-527-organizations
http://bolderadvocacy.org/the-connection
http://bolderadvocacy.org/the-connection
http://bolderadvocacy.org/the-connection
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candidate. 52 U.S.C. § 30116(a)(2)(A); 11 C.F.R. 
§ 100.5(e)(3). Other PACs are limited to $2,900 per 
election. 11 C.F.R. § 110.1(b)(1); see also https://
www.fec.gov/help-candidates-and-committees/
candidate-taking-receipts/contribution-limits/.

18.	 Under federal law, a communication is “coordi-
nated” if it meets content and conduct standards 
provided at 11 C.F.R. § 109.21.

19.	 11 C.F.R. § 109.21(b).
20.	 See Judith E. Kindell & John Francis Reilly, Inter-

nal Revenue Service, 2002 Exempt Organizations 
Continuing Professional Education Text, “Election 
Year Issues” at 383-84 [hereinafter 2002 CPE Text], 
available at https://www.irs.gov/pub/irs-tege/
eotopici02.pdf.

https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.irs.gov/pub/irs-tege/eotopici02.pdf
https://www.irs.gov/pub/irs-tege/eotopici02.pdf
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This chapter discusses the laws 
governing advocacy by 501(c)(4)s, 
demonstrating some of the strategic 
reasons for creating a 501(c)(4). Often, a 
501(c)(3) will be the original or “anchor” 
organization with more members and 
greater financial resources, at least 
initially, than the 501(c)(4). However, a 
501(c)(4) may also serve as the anchor 
organization with an affiliated 501(c)(3) 
organization that raises tax-deductible 
contributions for limited purposes.

A. WHAT IS A 501(c)(4)?
A nonprofit corporation or association 
designed to promote social welfare may 
qualify for tax-exempt status under IRC 
section 501(c)(4). The IRS has recog-
nized a variety of public policy issues as 
promoting “the general welfare of the 
community,” such as environmental pro-
tection, firearms control, women’s rights 
(including reproductive rights), poverty, 
housing, immigration and civil rights. 
Groups such as the League of Women 
Voters, People’s Action, the Human Rights 
Campaign, the Sierra Club, and the Amer-
ican Civil Liberties Union are 501(c)(4)s. 
While 501(c)(4)s are exempt from paying 
federal income tax, contributions and 
membership dues to a 501(c)(4) are not 
tax-deductible as charitable contributions.

A 501(c)(4) may engage in an unlimited 
amount of lobbying (including supporting 
and opposing ballot measures), as long 
as the issues relate to the exempt pur-
poses of the organization. In addition, a 
501(c)(4) may engage in some partisan 
political campaign activities in accordance 
with federal and state campaign finance 
laws, provided that political activities do 
not become its primary activity.

Tax law requires that tax-exempt organi-
zations, including 501(c)(4)s, benefit the 
general public, not a private individual 
or group of citizens. Applying this stan-
dard, the IRS has contested the tax-ex-
empt status of groups that it contends are 
operated primarily to benefit one political 
party, arguing that conveying more than 
an insubstantial benefit to a party consti-
tutes impermissible private benefit.1 For 
example, in American Campaign Academy 
v. Commissioner,2 the Tax Court accepted 
the IRS’s argument that a political training 
academy whose trainees were placed al-
most exclusively in Republican campaigns 
did not qualify for exempt status under 
section 501(c)(3) because the academy 
provided more than an insubstantial bene-
fit to the Republican Party. Similarly, the 
IRS denied tax-exempt status to several 
groups that had been organized to recruit 
and train Democratic women to run for 
political office. The IRS took the position 
that the groups were not operated primar-
ily to promote social welfare because their 
activities were primarily for the benefit of 
one political party and a private group of 
individuals, rather than “the community 
as a whole.”3 While it is unclear at this 
time how the private benefit doctrine will 
ultimately be applied to 501(c)(4)s, this is-
sue must be considered in organizing and 
operating a social welfare organization. 

B. FEDERAL RULES ON 
LOBBYING ACTIVITIES  
BY 501(c)(4)s

1. Tax Code
A 501(c)(4) may conduct unlimited lob-
bying without jeopardizing its tax-exempt 
status as long as the legislation that the or-
ganization attempts to influence pertains 

CHAPTER I 
Lobbying and Political Activities by 501(c)(4)s
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to the purpose for which it was formed. 
Lobbying may be its sole activity. Specifi-
cally, lobbying includes:

•	 drafting legislation;

•	 persuading legislators to introduce 
legislation;

•	 circulating lobbying materials to assist 
in the passage or defeat of a bill; 

•	 engaging members and the general 
public by letter, phone, or the mass or 
social media to encourage their legis-
lators to support or oppose legislation; 
and

•	 supporting or opposing referenda, 
initiatives, and other public ballot 
measures. 

Before proceeding with these activities, 
however, it is important to check federal, 
state, or local lobbying disclosure laws 
and, in the case of ballot measure activ-
ity, state or local campaign finance laws 
which govern registration and reporting 
requirements, including disclosure of con-
tributors and expenditures.

A 501(c)(4) must notify prospective con-
tributors that their contributions are not 
deductible as charitable contributions.4 
This notice must appear in all written and 
oral solicitations. The IRS provides various 
examples of acceptable language for the 
notice regarding non-deductibility of con-
tributions, including, “Contributions and 
gifts to [name of organization] are not tax 
deductible.” There are penalties for each 
failure to include the notice.

Although some taxpayers may, in some 
circumstances, deduct their dues and 
“similar amounts” paid to a 501(c)(4) 
organization as an ordinary and necessary 
business expense, the portion of dues that 
funds lobbying and political expenditures 

is not tax-deductible.5 A 501(c)(4) or-
ganization may be required to alert its 
members about what percentage of dues, 
if any, it has allocated to lobbying and 
political expenditures.6 If the organization 
fails to give this notice, or if it provides a 
notification that underestimates the per-
centage of dues used for these purposes, 
the IRS may impose a tax on the organiza-
tion based on its lobbying expenditures.7

A 501(c)(4) is exempt from this notice 
requirement if it has records to establish 
that: 

•	 more than 90 percent of all dues and 
similar amounts is received from per-
sons, families or entities that each paid 
annual dues of $120 or less;8

•	 more than 90 percent of the member-
ship dues or similar amounts to the 
organization come from 501(c)(3) orga-
nizations; state or local governments; 
entities whose income is excluded 
from gross income under section 115; 
local associations of employees and 
veterans organizations described in 
section 501(c)(4) (but not social welfare 
organizations); or labor unions or labor 
organizations; or

•	 at least 90% of the annual dues paid 
to the organization are not deductible 
by its members as business expenses, 
whether or not the organization uses 
any part of the dues for lobbying and 
political expenditures.9

2. Federal and State Lobbying 
Disclosure
The Lobbying Disclosure Act (LDA) 
requires organizations that lobby the 
federal government to register and report 
their lobbying activities. Information 
about these registration and reporting 
requirements is more fully presented in 
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Appendix A.10 Similar disclosure laws exist 
on the state and local level. Summaries 
of many of these state laws are avail-
able on the Alliance for Justice website, 
BolderAdvocacy.org at https://bolderad-
vocacy.org/resource-library/.

One noteworthy provision of the LDA 
applies exclusively to 501(c)(4)s, stating 
that a 501(c)(4) that engages in federal 
lobbying activities is not eligible to receive 
federal grants, loans, or awards.11 Con-
versely, a 501(c)(4) that receives federal 
grants, loans, or awards may not lobby. 
Therefore, an organization should conduct 
a thorough review of its activities to deter-
mine if it must choose between lobbying 
or accepting federal money. The LDA 
does allow a 501(c)(4) to form a separate, 
affiliated 501(c)(4) organization to lobby 
with private funds.12 Moreover, a 501(c)(4) 
that conducts lobbying may establish a 
separate 501(c)(3) to receive federal grants 
and conduct charitable activities.

C. RULES ON 501(c)(4) 
POLITICAL ACTIVITY UNDER 
THE FEDERAL TAX CODE
The primary purpose of a 501(c)(4) must 
be to promote social welfare, and the IRS 
has ruled that participation in political 
campaigns does not qualify as an activity 
that promotes social welfare.13 Therefore, 
if an organization’s primary purpose 
or activity is partisan political activity, 
the organization does not qualify as a 
501(c)(4).14 Partisan political activities are 
those that support or oppose a political 
party or candidate for public office. See 
“What Is ‘Political Activity’?” below.

In addition to this primary purpose 
restriction, 501(c)(4) organizations that 
have investment income may be subject 

to tax on expenditures for their political 
activities, unless they conduct these 
political activities through a “separate 
segregated fund” organized under 
IRC section 527. See Chapter IV for a 
discussion of establishing and operating 
a separate segregated fund.

1. What Is the Primary Purpose  
of an Organization?
No clear test exists for determining when 
political activity becomes an organiza-
tion’s primary purpose. One common 
approach is to analyze expenditures. If 
annual political expenditures are relative-
ly small compared to the organization’s 
overall budget, its tax-exempt status is 
generally safe. If political activity expen-
ditures exceed 50 percent of total program 
expenditures, however, social welfare 
most likely cannot be deemed the pri-
mary purpose. In order to be cautious, 
a 501(c)(4) should generally ensure that 
its expenditures for political activity do 
not exceed 30 to 40 percent of its total 
budget.15 The IRS may also consider other 
factors, in addition to expenditures, to 
determine whether an organization is 
primarily engaged in promoting social 
welfare or political activities, including:

•	 the amount of staff and other resources 
(including buildings and equipment) 
devoted to conducting the organiza-
tion’s social welfare versus political 
activities;

•	 the manner in which the activities are 
conducted; and 

•	 the amount of time spent by both vol-
unteers and staff on political activities.16

In 2013, the IRS sought comments on 
a Notice of Proposed Rulemaking, that 
attempted to more specifically define 

https://bolderadvocacy.org/resource-library/
https://bolderadvocacy.org/resource-library/
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political activity and the amount of such 
activity a 501(c)(4) may engage in.17 
Subsequently, the IRS has suspended its 
efforts to propose new rules on this issue. 

2. What Is “Political Activity”?
Any activity is considered political if it 
is conducted to influence the election, 
selection, nomination, or appointment of 
any individual to a federal, state, or local 
public office; to an office in a political 
organization; or as a delegate or elector 
for President or Vice President.18 Such 
activities include:

•	 endorsements of a candidate;

•	 publication or distribution of state-
ments in favor of or in opposition to a 
candidate;

•	 direct financial contributions or other 
support to a candidate, political party, 
or PAC (other than a ballot measure 
committee);

•	 in-kind contributions to a candidate, 
political party, or PAC (other than a 
ballot measure PAC) including, but not 
limited to:
»	 mailing, membership, or donor lists 

or other resources for fundraising;
»	 provision of facilities or office space;
»	 staff time;
»	 polling results;
»	 organizing volunteers for the 

campaign;
»	 opposition research if shared with 

the candidate;
»	 comparative ratings of candidates; 

•	 publicizing names of political candi-
dates who support or oppose the orga-
nization’s position on public issues;

•	 membership communications express-
ly advocating the election or defeat of a 
candidate; and

•	 payment of the administrative 
and fundraising costs of a political 
organization.

There are election-related activities 
that are not considered political activities 
under the IRC. These activities may 
be conducted freely without affecting 
a 501(c)(4)’s tax-exempt status if they 
relate to its social welfare mission. 
Such activities include voter education 
and engagement activity, including 
candidate questionnaires and debates, 
issue education projects, get-out-the-
vote programs, voter protection and 
voter registration, as long as they are 
conducted in a nonpartisan manner.19 The 
IRS has published guidance about these 
and other types of voter education and 
registration activities, including a Fact 
Sheet, FS 2006-17 (February 17, 2006), 
Revenue Rulings 2004-6 and 2007-41 
provide guidance on distinguishing 
political and nonpartisan advocacy 
communications (see below). In addition 
to this requirement, there may be federal 
or state campaign finance rules that 
govern these activities. 

Also permissible for 501(c)(4)s are activi-
ties such as workshops, publications, and 
seminars to encourage greater participa-
tion in government and politics or better 
campaign practices.

3. Identifying Political 
Communications
Distinguishing lobbying communications 
or other issue advocacy from political 
communications has become critical for 
many advocacy organizations, because 
501(c)(4) organizations will violate their 
501(c)(4) status if they primarily conduct 
political activities and may be taxed on 
any such political activities. In contrast, 
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lobbying activities are permitted to be the 
primary, or even exclusive, activity of a 
501(c)(4) entity, and the organization is 
not taxed on its nonpolitical activities.

Factors tending to indicate that an advo-
cacy communication on a public policy 
issue is political activity include:20

•	 the communication identifies a 
candidate for public office;

•	 the timing of the communication 
coincides with an electoral campaign;

•	 the communication targets voters in a 
particular election;

•	 the communication identifies a can-
didate’s position on the public pol-
icy issue that is the subject of the 
communication;

•	 the position of the candidate on the 
public policy issue has been raised 
as distinguishing the candidate from 
others in the campaign, either in the 
communication itself or in other public 
communications; and

•	 the communication is not part of an 
ongoing series of substantially simi-
lar advocacy communications by the 
organization on the same issue. It is not 
clear from the regulations how many 
ads must be run to establish the pattern 
of “an ongoing series of substantially 
similar advocacy communications,” or 
how a new organization could satisfy 
this requirement.21

Factors tending to indicate that the ad-
vocacy communication is not a political 
activity include:

•	 the absence of one or more of the 
factors listed above indicating that the 
activity is political;

•	 the communication identifies specific 
legislation, or a specific event outside 

the control of the organization, that the 
organization hopes to influence;

•	 the timing of the communication coin-
cides with a specific event outside the 
organization’s control that the organi-
zation hopes to influence, such as a 
legislative vote or a committee hearing;

•	 the communication identifies the can-
didate solely as a government official 
in a position to act on the public policy 
issue in connection with the specif-
ic event (such as a legislator who is 
eligible to vote on the legislation); and

•	 the communication identifies the 
candidate solely in a list of key co-
sponsors of the legislation that is the 
communication’s focus.

Many of the factors are ambiguous. More-
over, most situations include a combina-
tion of these factors, with some pointing 
toward classifying an activity as political 
while others mitigate against that classifi-
cation. The mere presence of a single fac-
tor is not determinative; the IRS examines 
the facts and circumstances of the activity 
as a whole. Particularly after the Citizens 
United decision, which permits corpora-
tions to make independent expenditures 
supporting or opposing candidates, there 
has been increasing pressure on the IRS 
to increase its scrutiny of 501(c)(4)s that 
engage in political activities.22 For these 
reasons, 501(c)(4) organizations need 
to be cautious in how they apply the 
primary purpose test to these activities.

The following examples are adapted from 
fact patterns provided in IRS Revenue Rul-
ing 2004-623 and modified to apply to PEN, 
the hypothetical 501(c)(4) organization 
featured in this guide.
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EXAMPLE 1:
Senators A and B represent Maine in the U.S. Senate, and Senator A (but not Sena-
tor B) is up for reelection in 2012. PEN buys full-page newspaper ads in several large 
Maine newspapers on a regular basis in 2012, urging more spending on the envi-
ronment, which would require a legislative appropriation. One of the ads, published 
shortly before the election, stresses the importance of increased federal funding for 
environmental protection and cites statistics about Maine’s environmental problems, 
but it does not mention Senator A’s position on environmental issues. The ad ends 
with the statement, “Call or write Senator A and Senator B to ask them to support 
more federal money to protect our environment.” The environment has not been 
raised as an issue distinguishing Senator A from any opponent. At the time when the 
ad is published, no legislative vote or other major legislative activity is scheduled in 

the U.S. Senate on changing federal funding for environmental protection.

IRS ANALYSIS: The circumstances indicate that the expenditure for these ads is a 
lobbying activity, not a political activity, for PEN. Although PEN’s ad identifies Senator 
A shortly before an election in which that Senator is a candidate, the ad is part of 
an ongoing series of substantially similar advocacy communications on the same 
issue during the year. The advertisement identifies both Senator A and Senator B 
(who is not a candidate in that election), but it does not identify Senator A’s position 
on environmental issues, and the environment has not been raised as an issue 
distinguishing Senator A from any opponent. Therefore, the ad does nothing to  
indicate that Senator A’s candidacy should be supported or opposed on this issue.

EXAMPLE 2:
Senator C represents Texas in the U.S. Senate and faces a challenge in his party’s 
primary. Shortly before the primary election, PEN buys several full-page ads in Texas 
newspapers stating that the environment is important to Texans and that S. 24, a 
bill pending in the U.S. Senate, would clean up air pollution. The ad also states that 
Texans with asthma would benefit from cleaner air, but that Senator C has opposed 
similar measures to reduce air pollution in the past. The advertisement ends with the 
statement, “Call or write Senator C and tell him to vote for S. 24.” The environment 
has not been raised as an issue distinguishing Senator C from any opponent. S. 24 
is scheduled for a vote in the U.S. Senate before the election, soon after the date on 
which the advertisement is published.

IRS ANALYSIS: Under the facts and circumstances, PEN’s advertisement is a lobby-
ing activity. It addresses legislation that PEN is supporting and appears immediately 
before the U.S. Senate is scheduled to vote on that particular legislation. The candi-
date identified, Senator C, is a government official in a position to take action on the 
public policy issue in connection with a specific event (the vote), the timing of which 
is outside the organization’s control. The IRS should consider this to be a bona fide 
effort to lobby Senator C to vote for the legislation, not to influence the election.
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4. Tax on Political Activities
A 501(c)(4) may be subject to a tax on 
expenditures made for political activi-
ties. Under IRC section 527(f), the tax is 
imposed at the highest corporate rate on 
the lesser of: 

•	 the organization’s annual net invest-
ment income (income from interest, 
dividends, rents, and royalties, and 
the net gains from sale or exchange of 
assets, including appreciated securi-
ties, minus investment management 
expenses); or

•	 the aggregate amount expended on 
political activities during that year.

A 501(c)(4) is required to report its polit-
ical expenditures on the Form 990 (see 

EXAMPLE 3:
Example 3: Senator D represents Wyoming in the U.S. Senate. PEN buys full-page 
newspaper ads in Wyoming that are published repeatedly, beginning shortly before 
an election in which Senator D is a candidate for reelection. The advertisement is not 
part of an ongoing series of substantially similar ads by PEN on the same issue. The 
ads state that a major Wyoming city needs a water treatment plant, but that it can-
not be built without federal aid. The ads further state that Senator D has voted in the 
past year for two bills that would have provided the federal funds needed for the wa-
ter treatment plant. The ads end with the statement, “Let Senator D know you agree 
about the need for federal funding for water treatment plants.” Federal funding for 
water treatment has not been raised as an issue distinguishing Senator D from any 
opponent. At the time when the ads are published, a bill providing federal funding 
for water treatment has been introduced in the U.S. Senate, but no legislative vote or 
other major legislative action on the bill is scheduled.

IRS ANALYSIS: Under the facts and circumstances, the advertisements are a political 
activity, not a lobbying activity. PEN’s ads identify Senator D, appear shortly before an 
election in which D is a candidate, and target voters in that election. Although federal 
funding for water treatment plants was not raised as an issue distinguishing Senator 
D from any opponent, the ads identify Senator D’s position on the issue as agreeing 
with PEN’s position, and they are not part of an ongoing series of substantially similar 
advocacy communications on the same issue. Additionally, the ads do not identify 
specific legislation and are not timed to coincide with a legislative vote or other ma-
jor legislative action on the issue. The IRS would consider these ads to be an attempt 
to influence Senator D’s reelection, not a bona fide attempt to conduct grassroots 
lobbying to influence Senator D’s vote on the legislation. 

below) and to file an IRS Form 1120-POL 
if it has $100 or more in both net invest-
ment income and political expenditures 
(“exempt function expenditures”). A 
501(c)(4) may pay for certain expens-
es permitted by the Federal Election 
Campaign Act (FECA) and similar state 
election laws, such as express advocacy 
communications with “members” and the 
costs of establishing, administering, and 
fundraising for a PAC, without incurring 
a tax.24 These expenditures do, however, 
count as political activities in determining 
the organization’s primary purpose.

A 501(c)(4) organization may minimize 
or avoid this tax on political campaign 
expenditures by forming a separate 
segregated fund—either a PAC or a 527 
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organization—to conduct political activi-
ties. It is important to be aware, however, 
of the consequences of conducting politi-
cal activities through a political organiza-
tion, as described in Chapter III.

5. Reporting Political Activities  
to the IRS 
The IRS Form 990 requires a 501(c) or-
ganization to report certain information 
about its political expenditures. The core 
form, Part IV, line 3 asks whether the re-
porting organization engaged in “direct or 
indirect political campaign activities” on 
behalf of, or in opposition to, candidates 
for public office. If the organization engag-
es in independent expenditures, member 
communications, fundraising, or adminis-
trative activities for a separate segregated 
fund or other exempt function activities, 
it should respond “yes” to this question 
and complete Schedule C of the Form 990.

Part I-A, line 1 of the Schedule C requests 
a description of the “direct and indirect 
political campaign activities” that the 
501(c) undertook in the reporting period. 
The description should include a brief 
explanation of the political activities un-
dertaken by the 501(c) only, not those of 
a separate segregated fund or other PAC. 
If the 501(c) pays for the administrative 
and/or fundraising costs of its PAC, that 
should be mentioned in the description. 
Line 2 asks for the total amount of money 
spent by the 501(c) for all of these activ-
ities. Line 3 requests the total number of 
hours that volunteers for the organization 
expended on political activities. Any rea-
sonable method may be used to estimate 
these hours. The IRS has not provided 
guidance on how to track volunteer hours. 
Hours expended on behalf of any related 
PAC should not be included.

Part I-C asks a series of questions about 
more limited political activities—only 

those activities that constitute “exempt 
function activity” as defined by IRC 
section 527. The types of expenditures 
that would be reported on line 1 of this 
section are independent expenditures and 
any direct or in-kind contributions made 
by the 501(c). Expenditures for member 
communications (see Chapter I, § D(3)), 
administrative and fundraising costs for a 
separate segregated fund, and other indi-
rect expenditures should not be reported 
on this line. Any funds transferred to a 
political party or political committee, in-
cluding a separate segregated fund, must 
be reported on line 2. Finally, the report-
ing organization must indicate whether it 
filed a Form 1120-POL and list the name, 
address, and employer identification num-
ber of any political organization to which 
it made payments, including those “direct 
and prompt” transfers to its own separate 
segregated funds. See Chapter IV, § A (4).

D. 501(c)(4) PARTICIPATION IN 
FEDERAL ELECTIONS AFTER 
CITIZENS UNITED
FECA regulates the financing of and par-
ticipation in federal elections. Therefore, 
any activity that involves spending in 
connection with a federal election must 
be reviewed to determine whether it is 
regulated under the FECA even if it is 
permitted under tax law. FECA has differ-
ent standards from the Internal Revenue 
Code for determining what constitutes 
electoral activity. 

In 2010, the Supreme Court struck down 
governmental restrictions on corpora-
tions, including nonprofits, spending 
general treasury funds for independent 
public communications that “expressly 
advocate” the election or defeat of clearly 
identified federal candidates and those 
that qualify as “electioneering communi-
cations.”25 (See Chapter I, § D (6) below 
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for discussion of electioneering com-
munications.) Prior to Citizens United, 
virtually all corporations were prohibit-
ed under federal law from engaging in 
express advocacy to the general public.26 
While corporations could spend funds on 
independent public communications with 
election-related messages, they could not 
engage in express advocacy in these com-
munications. They could also communi-
cate with their bona fide members on any 
subject including express advocacy. (See 
Chapter 4, § B(7).) The Citizens United 
decision permits 501(c)(4)s to make inde-
pendent expenditures without violating 
FECA but did not change the limits on po-
litical activities imposed by the tax rules 
discussed above. 

In October 2014, the FEC revised many 
of its regulations to reflect the decision in 
Citizens United.27 While these changes help 
to clarify a number of the issues raised by 
Citizens United, they leave other import-
ant questions unresolved. The following 
sections describe activities in which cor-
porations may engage and the associated 
reporting requirements. 

1. Corporate Contributions 
to Federal Candidates Are 
Prohibited 
Even after Citizens United, the FECA pro-
hibits corporations, including nonprofit 
corporations,28 from making contributions 
with general treasury funds29 to support 
the election or defeat of a federal candi-
date.30 Contributions include direct and 
indirect payments (including distribu-
tions, loans, advances, deposits, or gifts) 
of money, services, or anything of value 
that go to benefit any candidate, political 
committee, or party organization.31 

Under this general rule, a nonprofit cor-
poration such as a 501(c)(4) may not:

•	 contribute directly to a federal candi-
date, a Federal PAC (that is not a Super 
PAC), or a political party; or 

•	 make in-kind contributions to a federal 
candidate, political party, or Federal 
PAC (that is not a Super PAC) by pro-
viding goods or services at no charge or 
at less than fair market value, includ-
ing, but not limited to, mailing, mem-
bership, or donor lists; paid staff; travel 
and living expenses; radio or television 
ads; or coordinated communications. 
(For a more detailed discussion of coor-
dination see Chapter I, § E)

A 501(c)(4) may contribute to a Super 
PAC. See Chapter V.

2. Independent Expenditures Are 
Permitted Under Citizens United 
After Citizens United, corporations, in-
cluding 501(c)(4) organizations, may pay 
for public communications that expressly 
advocate the election or defeat of a clearly 
identified federal candidate so long as the 
preparation, contents and distribution of 
the communications are not coordinated 
with any candidate, candidate committee 
or political party. These communications 
include broadcast, cable or satellite com-
munications, outdoor advertising (such 
as billboards), magazine and newspaper 
ads, mass mailings, or telephone banks, as 
well as other forms of general public polit-
ical advertising. The term “public com-
munications” does not include Internet 
communications except for those placed 
for a fee on another person’s Website.32 
See Section E, infra, for additional discus-
sion of independent expenditures and 
“public communications.”
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In determining if a communication is 
express advocacy, the FEC considers 
whether:

•	 a communication uses phrases to 
urge the election or defeat of a clearly 
identified candidate, such as “vote for”, 
“defeat,” or “support your Democratic 
nominee.” Other examples of express 
advocacy would include such phrases 
as “vote Obama”, “vote pro-choice” with 
a list of names or photographs of candi-
dates supporting or opposing choice, or 
“reject the incumbent”33; or

•	 the communication as a whole, con-
sidering its proximity to an election, 
could only be interpreted by a reason-
able person as urging the election or 
defeat of a candidate “because (1) the 
electoral portion of the communication 
is unmistakable, unambiguous and sug-
gestive of only one meaning; and (2) 
reasonable minds could not differ as to 
whether it encourages actions to elect 
or defeat one or more clearly identified 
candidates.”34 

Independent expenditures are not subject 
to campaign finance limits. However, to 
be “independent,” the expenditures must 
be made without any cooperation, consul-
tation, or request from candidates, their 
authorized committee, or a political party. 
Cooperation or “coordination” exists when 
the 501(c)(4) making the independent 
expenditure or electioneering communi-
cation has interacted with the campaign 
in particular ways. One common way for 
an expenditure to be impermissibly “co-
ordinated” occurs when an organization 
airs a television or radio ad at the request 
or suggestion of a candidate or campaign. 
Cooperation will also exist if the organiza-
tion has substantial discussions with the 
campaign about an expenditure or if the 
organization informs the campaign about 
a planned communication related to the 
campaign and the campaign signals its 

agreement with the suggestion to make 
that communication. (See Section E of this 
Chapter for a more detailed discussion of 
coordination.)

a. FEC reporting requirements for 
corporations making independent 
expenditures

While corporations may generally make 
independent expenditures without orga-
nizing and registering a PAC (so long as 
these activities are not the corporation’s 
major purpose), they are required to 
report35 aggregate independent expendi-
tures over $250 relating to a specific race 
on FEC Form 5 (“Report of Independent 
Expenditures Made and Contributions 
Received”). The report, filed quarterly, 
must list every individual and entity that 
was paid more than $200 in the aggre-
gate during a calendar year in connec-
tion with independent expenditures, 
the amount paid and the purpose of the 
disbursement.36 In addition, the quarterly 
report must disclose certain contributor 
information: 

•	 each contributor (other than an 
FEC-registered political committee) 
since January 1 of more than $200 
overall that was earmarked for political 
purposes in support of or opposition to 
federal candidates, together with the 
date and amount of any such contribu-
tion(s); and

•	 of these contributors, the report must 
specify which contributed over $200 
overall for the purpose of furthering 
any IE. Electronic filers should use 
a memo text entry to provide this 
information. Paper filers may add this 
information next to the applicable 
transaction on Schedule 5-A.

A “contribution” includes any gift, 
subscription, loan, advance, or deposit of 
money or anything of value made by any 
person for the purpose of influencing any 
election for federal office. So, the group does 
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not have to report all of the donations it 
has received, but it will have to determine 
which receipts meet this description. 
Without further FEC or judicial guidance, 
a group should consider, at a minimum, 
as to each receipt (i) the language and 
context of its solicitation, (ii) the donor’s 
expressed intent, and (iii) any other 
factors that may bear on identifying the 
purposes of the donation.37 

In addition to the periodic quarterly re-
ports, corporations must report within  
48 hours of the date of dissemination of 
the communication whenever total inde-
pendent expenditures relating to a specif-
ic race in an election cycle reach $10,000 
in the aggregate.38 Within the final 20 days 
before an election, the threshold amount 
drops to $1,000, and the reporting period 
is reduced to 24 hours.39 Contracts obligat-
ing funds, as well as actual disbursements, 
must be included in all reports.40

If a 501(c)(4) makes a disbursement for 
express advocacy communications di-
rected both to its restricted class and out-
side the restricted class, such costs may 
be allocated for reporting purposes under 
certain circumstances.41 (See Chapter 2 
for discussion of allocation.)

b. Special Note: Voter registration and 
get-out-the-vote activities directed to  
the general public 

The FEC’s regulations address various 
types of voter registration and get-out-
the-vote (GOTV) activities directed to the 
general public each of which is discussed 
below. (Voter registration and GOTV ac-
tivities directed to a 501(c)(4)’s restricted 
class are discussed in Section D(3) of this 
Chapter.) Given the complexity of these 
regulations and the confusion regarding 
the FEC’s position on certain types of 
voter registration and GOTV expenses, 
it is advisable to consult legal counsel 
knowledgeable in this area.

The regulations distinguish between voter 
registration and GOTV activities that are 
restricted to communications and those 
that include other assistance such as 
transportation to the polls, which the FEC 
refers to as “drives.”

Voter Registration and GOTV 
Communications Only 

•	 A 501(c)(4), or other entity that is per-
mitted to make independent expendi-
tures, may distribute voter registration 
and GOTV communications that ex-
pressly advocate the election or defeat 
of a federal candidate, so long as the 
communications are not coordinated 
with any candidate, campaign, or polit-
ical party or their agents.42 The costs of 
these communications are independent 
expenditures and must be reported as 
discussed above. 

•	 It appears to be the FEC’s position that 
costs related to voter registration and 
GOTV communications to the general 
public that (1) do not expressly advo-
cate the election or defeat of a clearly 
identified candidate or candidates of a 
clearly identified political party and (2) 
are not coordinated with any candi-
date or political party (or their agents) 
are not treated as either independent 
expenditures or contributions to a cam-
paign or political party and, therefore, 
they are not subject to FEC reporting 
requirements.43

•	 Similarly, so long as there is no express 
advocacy or coordination, a 501(c)(4) 
may distribute to the general public in-
formational materials about registration 
and voting that have been produced by 
official election administrators. These 
materials include, for example, official 
registration-by-mail forms and absentee 
ballots, subject to applicable state law. 
The related costs are not independent 
expenditures or contributions.44
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•	 A 501(c)(4) may also donate funds 
to state or local government agen-
cies that administer elections to help 
in offsetting the cost of printing or 
distributing forms or information on 
registration or voting. 

The regulations do not address the treat-
ment of other types of voter registration 
or GOTV communications that do not fit 
within these descriptions such as com-
munications that are coordinated with a 
candidate, campaign or political party, but 
do not contain express advocacy. Or those 
that are targeted to voters who have been 
identified based on their support for a par-
ticular candidate or political party but do 
not contain express advocacy. Given this 
lack of clarity, it is advisable to seek legal 
counsel with expertise in this area.

Voter Registration and GOTV “Drives”

•	 Voter registration or GOTV “drives” 
that include the provision of services to 
voters such as transportation to a place 
of registration or to the polls, in addi-
tion to distribution of express advoca-
cy communications, raise additional 
issues. The FEC has historically treated 
voter drives that include transportation 
or other “noncommunicative” expen-
ditures, more restrictively than com-
munication-only voter registration and 
GOTV activity. The FEC’s regulations 
now treat voter registration and GOTV 
drives that include express advocacy 
and are not coordinated as indepen-
dent expenditures that a 501(c)(4) may 
engage in and that must be reported on 
FEC Form 5.45

•	 In certain circumstances, the costs of 
voter registration and GOTV drives that 
provide transportation to individuals 
to a place to register or to the polls are 
not treated as contributions or inde-
pendent expenditures so long as the 

drive does not include express advoca-
cy communications. The regulations 
covering these activities leave a num-
ber of questions unanswered; therefore, 
consulting counsel familiar with these 
rules is important early in the planning 
process. 

Note: An organization may not give mon-
ey or any other benefit to individuals 
as an incentive or reward for register-
ing to vote or for voting.46 Most states 
have additional rules governing voter 
registration and GOTV that should be 
reviewed prior to conducting any such 
program. 

3. Communications to  
Restricted Class
Under FECA, a 501(c)(4) is permitted to 
expressly advocate the election or defeat 
of clearly identified federal candidates in 
communications directed to its members, 
executive and administrative personnel, 
and their families (“Restricted Class”).47 
Prior to Citizens United, membership com-
munications were the only way a corpo-
ration could engage in express advocacy 
communications; now, corporations may 
engage in express advocacy with the gen-
eral public so long as the communications 
are not coordinated and they are reported 
on FEC Form 5. Nevertheless, “member 
communications” remain an important 
option even after Citizens United because 
they may be coordinated with the candi-
date or political party that is the subject 
of the communication. In addition, the 
expenses associated with communications 
to the Restricted Class are not subject to 
the political expenditures tax under IRC 
section 527. See § D (3) of this Chapter.

Under this exception:

•	 Communications must be strictly 
limited to the Restricted Class which 
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includes bona fide members, executive 
and administrative personnel, and their 
families. (See Chapter IV, § B (7) for a 
more detailed discussion of members 
and membership organizations.)

•	 Communications to the Restricted 
Class may be coordinated with can-
didates, campaign staff, and political 
parties. 

•	 Member communications may include 
phone banks, letters, meetings, publi-
cations to members, a members-only 
Website, or any other correspondence 
that can be directed specifically to 
individual members. If the commu-
nication is also circulated beyond the 
membership, the cost of the distri-
bution outside the membership or 
Restricted Class would be considered a 
contribution or independent expendi-
ture, depending on whether or not the 
communication is coordinated with a 
candidate or political party.

•	 The communications must state the 
organization’s view and must not sim-
ply republish a candidate’s campaign 
materials.

•	 Member communications may express-
ly advocate the election or defeat of 
one or more clearly identified candi-
dates and may encourage members of 
the Restricted Class to contribute or 
volunteer for such candidates so long 
as the organization does not facilitate 
the contribution or volunteer activity. 
They may also suggest registration 
with a particular political party. 

a. Endorsements to the Restricted Class 
Coordinated with a Candidate

If a 501(c)(4) wishes to endorse a can-
didate and coordinate that announce-
ment with the candidate’s campaign, 
the endorsement may only be made 
through a membership communication. 

The endorsement may be announced 
in the organization’s newsletter or other 
publication, as long as the distribution 
is restricted to the Restricted Class and 
a small number of nonmembers. There 
is no clear rule as to what constitutes a 
“small number” of nonmembers, but the 
FEC has reviewed in some specific cases 
the absolute number of nonmembers 
receiving the publication as well as the 
percentage of the total circulation that 
they represent. For example, the FEC 
ruled that 13.7 percent (or more) of total 
circulation to nonmembers is more than a 
small number.48 

Note: Endorsements announced to the 
general public differ from endorse-
ments to the Restricted Class because 
general public communications must 
comply with the reporting and disclaim-
er rules governing independent expen-
ditures. (See Chapter III, § C (2).) Any 
public announcement through a press 
conference or any other means, how-
ever, may not be coordinated with the 
candidate or the campaign. Therefore, 
the endorsed candidate may not appear 
or be consulted about the event. 

b. Candidate Appearances before  
the Restricted Class 

A 501(c)(4) organization may also invite a 
candidate, a candidate’s representatives, 
and political party representatives to 
address its membership without making 
an impermissible contribution.49 There is 
no requirement to invite all candidates. 
The organization may invite only the 
candidate it supports or favors or the 
representative of one political party while 
excluding all others. 

The sponsoring organization may an-
nounce its support for the candidate or 
party at the membership event, and it 
may urge members to contribute, as long 
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as the organization does not facilitate sup-
port by having an officer, director or other 
representative of the corporation collect 
the contributions for that candidate.50 The 
candidate or representative may solicit 
and accept contributions for the campaign 
or political party before, during, or after 
the event.

Media representatives, including news-
paper and broadcast reporters, may be in-
vited to the event. Advance information 
regarding the appearance may be sent to 
the media through a press advisory. In 
addition, a limited number of invited or 
honored guests other than the organiza-
tion’s membership and the staff required 
to oversee the meeting may also attend 
the candidate’s appearance. If more than 
one candidate for the same office (or 
their representatives) or a party repre-
sentative addresses the membership, and 
if the media are invited to one of those 
individuals’ appearances, the organiza-
tion must allow the media equal access to 
cover all of the appearances. 

If an organization invites its employees, 
other than administrative and executive 
personnel and their families, to attend 
an appearance by a candidate or po-
litical party representative, additional 
restrictions apply.51 First, candidates may 
advocate their election, but the organi-
zation, its PAC, and its employees may 
not. Second, while candidates may solicit 
funds for their campaigns during an 
appearance, they may not accept contri-
butions at the event, although they may 
give the audience campaign materials 
and preaddressed envelopes for contribu-
tions. Third, if the organization receives 
a request from another candidate seeking 
the same office, it must make equal time 
and a similar location available to any 
candidate who wishes to appear. Finally, 

if a party representative is permitted to 
address employees, the organization must 
give equal opportunity to representatives 
of other parties. As with member-only 
events, the organization must allow the 
media to cover candidates’ appearances 
on an equal basis.

While the organization may consult the 
candidate on the structure, format, and 
timing of the appearance, if the organiza-
tion is planning to conduct independent 
expenditures in the future it should not 
request information on or discuss the 
candidate’s campaign plans, projects, or 
needs beyond the scope of the appear-
ance. The discussions that representatives 
of the sponsoring organization have with 
the campaign provide the “opportunity” 
for coordination and these more extensive 
discussions may run afoul of the coordina-
tion rules discussed in Chapter I, § E. 

c. Joint Membership Events 

Two or more membership organizations 
may conduct a joint conference call or 
meeting of their memberships with a 
federal candidate and split the costs on an 
actual or closely approximated pro-rata 
basis as long as the organizations do not 
advocate the candidate’s election during 
the event. The FEC ruled that three 
incorporated 501(c) organizations could 
jointly sponsor a series of teleconferences 
with presidential candidates in which 
participation was limited to the respective 
members of the organizations.52 Candi-
dates could say anything they wished, 
solicit contributions, and ask participants 
to volunteer for their campaigns. The FEC 
conditioned its approval on each organiza-
tion’s paying a pro-rata share of the costs 
based on the number of its members who 
participated. In this way, no organization 
would be subsidizing the costs of candi-
date appearances to a Restricted Class 
other than its own.



 THE CONNECTION  |  ALLIANCE FOR JUSTICE     27 

d. Voter Registration and GOTV 
Communications and Drives Involving  
the Restricted Class53 

A 501(c)(4) may send voter registration 
and GOTV communications that include 
express advocacy to its Restricted Class. 
The costs are reportable as membership 
communications on Form 7. 

If the voter registration and GOTV activity 
includes provision of transportation or 
disbursements for “noncommunicative” 
expenses to assist an individual to regis-
ter or vote, it is the FEC’s position that 
the costs of such a drive must be treated 
differently though the regulations leave 
open many unanswered questions and it 
is advisable to consult legal counsel when 
planning these activities. It appears that 
the FEC’s position is as follows:

If the drive is “nonpartisan,” it may be 
coordinated with a candidate, candidate’s 
committee or political party similar to 

other types of membership communica-
tions. To be nonpartisan, the drive must be 
conducted so that information and other 
assistance regarding registration and vot-
ing, including any transportation, are not 
withheld or refused on the basis of support 
for or opposition to particular candidates 
or a political party; the costs are not con-
tributions or expenditures for reporting 
purposes and may be reported as member-
ship communications on FEC Form 7.

If the drive is not “nonpartisan” then 
the activity may not be coordinated with 
a candidate, candidate’s committee or 
political party, unlike other membership 
communications which generally may 
be coordinated. 

e. Reporting Expenditures for  
Member Communications

A 501(c)(4) must report all direct expen-
ditures made for membership commu-
nications that expressly advocate the 

EXAMPLE 1:
PEN, a 501(c)(4), spends $50,000 to write, print, and distribute a mailing sent only to 
its members, urging them to reelect the President and touting his strong environ-
mental record and the promises he has made to continue making progress in his 
second term. PEN must report the cost of the mailer on FEC Form 7, identifying the 
dates of the communication, the type of communication, the candidate supported, 
and the cost of the communication. 

EXAMPLE 2:
PEN spends $50,000 to write, print, and distribute a mailing sent only to its mem-
bers. Half of each mail piece is dedicated to supporting the President’s reelection; the 
other half of each mailer focuses on urging members to vote for the pro-environment 
candidate in their district. PEN publishes five different versions of this mailer, target-
ed at five congressional districts. The mailer is allocable between the President and 
the five congressional candidates. PEN must file FEC Form 7. In doing so PEN should 
report $25,000 spent to support the President and $5,000 for each of the five con-
gressional candidates.



28   THE CONNECTION  |  ALLIANCE FOR JUSTICE

election or defeat of a clearly identified 
candidate if the aggregate costs exceed 
$2,000 per election for all federal can-
didates in the election.54 There is one 
exception to this rule: the costs of com-
munications primarily devoted to sub-
jects other than express advocacy, such 
as a newsletter, do not have to be report-
ed.55 (See Example 4 below.) 

Quarterly and pre-general election reports 
(using FEC Form 7, “Report of Communi-
cation Costs by Corporations and Mem-
bership Organizations”) are filed with the 
FEC covering election years. Costs are 
aggregated for each election for all federal 
candidates running in that election; there 
is a separate limit for all primary, gen-
eral, and special elections. The report 
requires an organization to identify the 
candidate(s) that the communication 
benefited or opposed. If a communication 
identifies more than one candidate, the 
total costs may be allocated among the 
candidates based on the space or time 
devoted to each candidate relative to the 
overall communication. 

Special Note on Allocating Costs for 
Express Advocacy Communications 
Disseminated to both the Restricted 
Class and the General Public: A cor-
poration may allocate the costs of ex-
press advocacy communications that are 
specially targeted to known recipients in 
the Restricted Class such as telephone, 
direct mail, and email communications 
since the recipients are generally known 
and can be identified either as members 
of the Restricted Class or as members of 
the general public.56 In this case, the costs 
associated with the communications to 
the general public are reported on Form 5, 
discussed above, and those associated with 
communications to the Restricted Class 
are reported on Form 7. In contrast, it is 
the FEC’s position that communications 
such as broadcast, newspaper, Internet, 
and outdoor advertising cannot be suitably 
targeted, since the recipients are not read-
ily identifiable. For such communications, 
the entire cost should be reported as an 
independent expenditure on Form 5 even 
if the organization is aware that members 
of the Restricted Class are likely to have 
received the communication.

EXAMPLE 3:
PEN has a newsletter that is distributed widely to members and the general public. 
PEN lists candidates across the country whom PEN endorses as “pro-environment.” 
PEN has not coordinated with any candidate or candidate’s committee in preparing 
or distributing the newsletter. PEN is permitted to send these communications, and 
the costs of the newsletter may be allocated between membership communications 
and independent expenditures.

EXAMPLE 4:
PEN publishes a monthly magazine for its members on environmental issues and 
related topics. The October issue also carries an article about endorsements of candi-
date for Congress and President. The costs associated with the endorsement article do 
not have to be reported because the publication is primarily devoted to other topics. 
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4. Events with Candidates 
Targeted at the General Public
As a general rule, corporations may not 
sponsor candidate campaign appearances 
before the general public because these 
events are in-kind contributions to the 
candidate. This general rule does not 
apply, however, in the case of candidate 
debates or when the event is not cam-
paign related as discussed below.

a. Candidate Debates

The FEC’s regulations provide that a 
501(c)(4) may conduct federal candidate 
debates that are open to the public, but 
only if the organization does not endorse, 
support, or oppose any candidate or polit-
ical party.57 A corporation or labor union 
may donate funds to support a debate 
conducted by the 501(c)(4) organization. 

At least two candidates must be included 
in the scheduled debate.58 The candidates 
must meet face to face; they may not be 
scheduled to speak at separate appearanc-
es.59 If circumstances beyond the organi-
zation’s control arise, such as bad weather 
preventing one candidate from showing 
up, the organization is not required to 
cancel the debate.60 

The debate may not be designed or 
conducted to favor one candidate over an-
other. The sponsoring organization must 
use pre-established, objective criteria for 
selecting candidates to participate if there 
are too many to accommodate at a single 
debate. Written criteria should be pre-
sented to the candidates. The sponsoring 
organization may not express support for 
or opposition to or solicit funds for any 
candidate or political party at, or in con-
junction with, the debate.

b. Non-Electoral Appearances  
by Officeholders

A 501(c)(4) may also sponsor events for 

the general public at which one or more 
officeholders appear, even if those ap-
pearing are also candidates, as long as the 
appearance is not campaign-related.61 The 
rules on candidate debates do not apply 
to these events. It must be clear that, 
although the speakers are candidates for 
office, they are appearing in their ca-
pacity as officeholders (or in some other 
non-candidate role). The 501(c)(4) should 
make reasonable efforts to have speakers 
address issues, not campaign activities 
or rhetoric. Neither the organization nor 
the candidate may advocate the election 
or defeat of any candidate or raise funds 
for a candidate or party. There is no 
requirement, in this case, to offer oth-
er candidates the opportunity to speak. 
References to the speaker’s campaign or 
to the campaign or the qualifications of 
other candidates in the same race could 
cause the appearance to be considered 
campaign-related.

5. Use of 501(c)(4) Facilities, 
Resources, and Staff
A 501(c)(4) may allow a federal candidate, 
political party, or political committee to 
use its meeting rooms on the same terms 
on which they are customarily made 
available to clubs or to civic or communi-
ty organizations.62 In this case, however, 
the 501(c)(4) is required to make the room 
available to any other candidate on the 
same terms. A 501(c)(4) may rent or sell 
its membership lists to a campaign or 
political committee at fair market value or 
may exchange its lists for a list of approx-
imately the same value. The candidate or 
political committee must pay for the use 
of these resources in advance.

a. Volunteer Activities

Members, staff, and directors of a 501(c)(4) 
may volunteer to support and work for 
federal candidates, as long as the work is 
on their own time and in an individual 
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capacity. However, they may only make 
“occasional, isolated, or incidental use” 
of the organization’s facilities for these 
volunteer activities. “Occasional, isolated, 
or incidental” generally means that the in-
dividual’s use during working hours does 
not prevent employees from completing 
their normal amount of work.63 Employ-
ees may, for example, use office phones to 
organize members to volunteer for a cam-
paign on an “incidental” basis. The regu-
lations provide a “safe harbor” for activity 
that does not exceed one hour per week or 
four hours per month. Thus, individuals 
are permitted, during or outside working 
hours, to use corporate or union facilities 
to work on behalf of a federal candidate 
whom they support as long as: 

•	 the corporation does not make the 
availability of the equipment condition-
al on its use for political activity or in 
support of or opposition to any particu-
lar candidate or political party; and 

•	 the individual reimburses the corpora-
tion to the extent that the overhead or 
operating costs of the corporation are 
increased. The reimbursement is an 
in-kind contribution by the volunteer 
to the candidate who benefits from the 
volunteer work.64

b. Exemption for Use of Computer 
Equipment 

The FEC regulations provide an addition-
al exemption for individual volunteer 
activity conducted on the Internet using 
an employer’s computer equipment. An 
individual’s activity will be treated as “oc-
casional, isolated, or incidental,” even if 
it is in excess of one hour a week or four 
hours per month, as long as:

•	 the employee completes the normal 
amount of ordinarily expected work; 

•	 the use does not increase the overhead 
or operating costs of the corporation; 
and 

•	 the activity is not performed under 
coercion by the employer.65 

c. Corporate-Sponsored Activities 

The rules for volunteer activities do not 
apply to corporate-sponsored activities, 
such as those conducted by senior man-
agement to further the interests of their 
employing organization. The FEC’s regu-
lations require that this use of corporate 
resources must be paid for in advance by a 
Federal PAC, the employees (within their 
lawful contribution limit), or the cam-
paign of the candidate benefiting from the 
activity.66 All advance payments must be 
at full fair market value. 

For Federal PACs that frequently use the 
facilities or staff of a connected corpora-
tion, it is often simpler to have the PAC 
advance lump sums to the corporation 
and draw down these funds as necessary. 
For example, frequently organizations 
want to send staff to work on specific 
campaigns for candidates whom they 
have endorsed. Providing these services is 
an in-kind contribution to the candidate’s 
campaign. The Federal PAC must make a 
payment to the corporation that employs 
the staff in advance for salary, bene-
fits, and any other associated costs. The 
Federal PAC may advance a lump sum 
to the corporation, and the corporation 
may draw from that payment to cover the 
amount of the salary and benefits that the 
employees earn. Similarly, if the Federal 
PAC wants to use a meeting room in the 
corporate facilities to host a fundraiser for 
a federal candidate, the PAC must pay fair 
market value in advance of the event for 
the use of that room. 

6. Electioneering 
Communications

a. Basic Rules
Corporations may air certain broad-
cast communications known as 
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“electioneering communications.”67 
Electioneering communications are 
targeted68 broadcast ads (TV, radio, cable, 
and satellite) aired within 30 days of a 
primary or 60 days of a general election 
that mentions the name of a federal can-
didate. Although the Bipartisan Campaign 
Reform Act of 2002 (BCRA) prohibited 
corporations and unions from using 
general treasury funds for “electioneering 
communications,” the Supreme Court in 
FEC v. Wisconsin Right to Life ruled that 
the blackout period was unconstitutional 
unless an ad includes words which are the 
“functional equivalent” of express advo-
cacy, meaning they are “susceptible of no 
reasonable interpretation other than as an 
appeal to vote for or against a specific can-
didate.”69 Subsequently, the Court ruled 
in Citizens United that a corporation may 
engage in electioneering communications 
including those that are the functional 
equivalent of express advocacy as long as 
they are not coordinated. Therefore, inde-
pendent electioneering communications 
are no longer restricted in any manner—
corporations and unions may engage in 
electioneering communications—but are 
subject to reporting requirements.70 

b. Reporting Electioneering 
Communications

If an organization spends an aggregate 
of $10,000 to produce and air election-
eering communications, the group must 
report those expenditures on FEC Form 
9 (“24-Hour Notice of Disbursements/
Obligations for Electioneering Commu-
nications”) within 24 hours of when the 
advertisement first airs.71 Each additional 
time that the organization aggregates 
another $10,000 in electioneering com-
munications spending during a calendar 
year, it must file another report within 
24 hours. Unlike the 48-hour reports for 
independent expenditures (see above), 
the $10,000 threshold for electioneer-
ing communications is triggered by the 

aggregate of spending on all electioneer-
ing communications for all elections and 
candidates within a calendar year; it is 
not based on spending for each candidate 
and election separately. 

The group must report the amount of 
each disbursement or amount obligated 
of more than $200 to produce or air the 
ad during the period covered. In addition 
to reporting the money that it spent on 
the ads, the group whose expenditures 
trigger 24-hour reporting for electioneer-
ing communications must disclose the 
names and addresses of each of its donors 
who contributed an aggregate of $1,000 or 
more to the group since January 1 of the 
preceding calendar year for the purpose 
of furthering electioneering communica-
tions.72 However, if the organization in-
stead sets up a separate account to make 
electioneering communications, it must 
disclose only the donors to that account 
who contributed more than $1,000 since 
January 1 of the previous year. 

7. Disclaimers for Independent 
Expenditures and Electioneering 
Communications
All public communications paid for by 
501(c)(4) organizations that expressly 
advocate the election or defeat of a clearly 
identified federal candidate, as well as all 
electioneering communications, must car-
ry a disclaimer stating who paid for and 
authorized the communication.73 A public 
communication includes any communi-
cation by means of broadcast, cable, or 
satellite; newspaper or magazine ad; bill-
board or mass mailing; phone bank to the 
general public; or other form of general 
public political advertising. General public 
political advertising does not include 
communications over the Internet other 
than communications placed for a fee 
(such as pop-up and other types of ads) on 
another person’s Website.74 Some groups 
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choose to include a disclaimer on Internet 
communications that are independent ex-
penditures, even though this notice is not 
required unless the communications are 
paid for by a federal political committee. 
See Chapter III, § F regarding disclaimers. 

A “membership communication” sent by a 
membership organization to its Restricted 
Class does not require a disclaimer. In 
addition, there is an exception for 
communications placed on “[b]umper 
stickers, pins, buttons, pens, and similar 
small items upon which the disclaimer 
cannot be conveniently printed.”75 Nor 
are disclaimers required for “[s]kywriting, 
water towers, wearing apparel, or other 
means of displaying an advertisement 
of such a nature that the inclusion of a 
disclaimer would be impracticable.”

The disclaimers must state the 
organization’s full name and permanent 
street address, telephone number, 
or Web address, and the fact that the 
communication is or is not authorized by 
any candidate or campaign.

Disclaimers must be “clear and conspicu-
ous” in order to give the viewer, listener, 
or reader adequate notice of the entity 
paying for and authorizing the communi-
cation. The disclaimer must not be 
difficult to read or hear, or presented in 
such a way that it could be easily over-
looked. In a written communication, it 
must be contained in a box, printed with 
reasonable contrast, and set apart from 
the rest of the communication. A dis-
claimer in 12-point font size satisfies the 
requirement when used in materials 
(such as signs, posters, and newspapers) 
that are no larger than two by three feet. 
Phone banks: Live caller phone banks to 

EXAMPLE:
“Paid for by Protect the Environment 
Now, www.pen.org [or street address 
or phone number], and not autho-
rized by any candidate or candidate’s 
committee.”

the general public—defined as more than 
500 substantially similar phone calls 
within a 30-day period to individuals 
other than a group’s members76—must 
include a disclaimer. The caller must 
identify the name of the entity paying for 
the call and whether or not the call is 
authorized by a candidate. To be clear and 
conspicuous, it must be delivered in a 
manner that is not hard to hear (either 
because it is not audible or because it is 
stated too quickly). It is not clear whether 
a caller needs to state the complete 
disclaimer at the beginning of the phone 
call or whether it is acceptable to provide 
some of the information at the end of the 
conversation. (See below for special rules 
governing robocalls, autodialed calls and 
robotexts.

Broadcast communications: In addition 
to the general disclaimer discussed above, 
broadcast communications require a 
disclaimer stating the full name of the 
organization responsible for the commu-
nication.77 If the communication is 

EXAMPLE:
“This call is paid for by Protect 
the Environment Now and is not 
authorized by any candidate or 
candidate’s committee. You can learn 
more about PEN at our Website,  
www.pen.org.”

http://www.pen.org
http://www.pen.org
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broadcast on the radio, the statement 
must be spoken clearly. If the communi-
cation is transmitted on television, cable, 
or satellite, the statement must be accom-
panied by a voiceover stating the informa-
tion, and the disclaimer must appear in 
writing at the end of the communication 
in a clearly readable manner, with a 
reasonable degree of color contrast to the 
background; it must be shown for a period 
of four seconds.

8. Special Rules for Robocalls
Although some aspects of federal law 
governing robocalls do not apply to polit-
ical calls (e.g., limitations on permissible 
hours, Do Not Call list, and opt-out poli-
cy), all robocalls are required by federal 
law to include the following disclaimers: 
the call must (1) “at the beginning of 
the message, state clearly the identity of 
the business, individual, or other entity 
initiating the call,” and (2) “during or after 
the message, state clearly the telephone 
number or address of such business, indi-
vidual, or other entity initiating the call.”78 
The Federal Communications Commis-
sion’s regulations implementing this 
statute do not require specific language 
to meet these requirements. However, 
the regulations specify that the telephone 
number provided for disclaimer purpos-
es may not be that of the autodialer or 
prerecorded message player that placed 
the call.79 For more information on these 
rules, see Alliance for Justice guide, 

EXAMPLE:
“Paid for by Protect the Environment 
Now, www.pen.org [or street 
address or phone number] and 
not authorized by any candidate 
or candidate’s committee. PEN is 
responsible for the content of this 
advertisement.”

Robocalling Rules: Before you Pick Up that 
Phone, Hold that Call—What You Need 
to Know about Robocalls, Robotexts, and 
Autodialers.

Many states also have disclaimer re-
quirements for robocalls that go beyond 
those imposed by federal law. Note that 
in recent years some states have enacted 
substantive restrictions on robocalls and 
have even prohibited robocalls altogether. 
Some of these statutes have been chal-
lenged successfully;it is important to re-
view current federal and state rules before 
engaging in this activity. 

E. COORDINATION AND 
INDEPENDENT ACTIVITIES
Expenditures made in concert or coopera-
tion with a candidate or political party are 
treated as in-kind contributions subject 
to the prohibitions and limitations of the 
FECA.80 Specifically, a 501(c)(4) corpo-
ration may not engage in “coordinated 
communications” with the general public. 
FEC regulations set out a three-part test to 
determine if a particular communication 
is “coordinated.”81 Satisfaction of all three 
of the specific elements of the test “justi-
fies the conclusion that payments for the 
coordinated communication are for the 
purpose of influencing a Federal elec-
tion.” The three elements are: payment, 
the content standard, and the conduct 
standard.

1. Payment 
The communication is paid for, in whole 
or in part, by someone other than a candi-
date, a candidate’s authorized committee, 
or the candidate’s agents, or a political 
party or its agents. The definition of 
“agent” includes any person who has actu-
al authority, express or implied, to engage 
in specific activities (listed in the rules) 
on behalf of a principal.82

http://www.pen.org
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2. Content Standard
In order to limit the rules to communica-
tions whose subject matter is reasonably 
related to an election, the communication 
must be one of the following:

•	 a “public communication” that express-
ly advocates the election or defeat of a 
clearly identified candidate; 

•	 a communication that satisfies the 
definition of an electioneering commu-
nication as defined by the statute;

•	 a “public communication” that in-
cludes, in whole or in part, campaign 
materials prepared by a candidate, the 
candidate’s authorized committee, or 
any agent of either the candidate or the 
candidate’s authorized committee; 

•	 a “public communication” that is 
the functional equivalent of express 
advocacy (A communication is consid-
ered to be the functional equivalent of 
express advocacy if it is “susceptible 
of no reasonable interpretation other 
than as an appeal to vote for or against 
a clearly identified federal candidate.” 
The FEC has considered the functional 
equivalent of express advocacy to be 
broader than express advocacy and 
looked to the Supreme Court’s applica-
tion of the test in decisions including 
FEC v. Wisconsin Right to Life.);

•	 a “public communication” that satisfies 
each of the following:
»	 refers to a political party or a clearly 

identified federal candidate (includ-
ing a reference made to a candidate 
through the “popular name” of a bill 
or law);

»	 is publicly distributed within defined 
time periods: in the case of a politi-
cal party or presidential candidate, 
120 days before a general, special, 
or runoff election or a primary, 
convention, or caucus to nominate 
a candidate; in the case of a U.S. 

House or Senate candidate, 90 days 
before the same events; and

»	 is directed to voters in the jurisdic-
tion of the clearly identified candi-
date or to voters in a jurisdiction in 
which one or more candidates of the 
political party appears on the ballot.

For each of these types of communi-
cations under the content standard, a 
“public communication” is a “communica-
tion by means of any broadcast, cable, or 
satellite communication, newspaper, mag-
azine, outdoor advertising facility, mass 
mailing or telephone bank to the general 
public, or any other form of general pub-
lic political advertising.” 

“Public communications” do not include 

•	 the Internet and other electronic com-
munications (including email), other 
than ads placed for a fee on another 
person’s Website,83 

•	 private correspondence, or 

•	 internal communications between a 
corporation or labor organization and 
its Restricted Class. 

In addition, the FEC deadlocked on the 
issue of whether a door-to-door canvass 
is a “public communication.” There-
fore, it is unclear whether such a can-
vass could be considered a coordinated 
communication.84

3. Conduct Standard 
The rules enumerate different types of 
conduct, any of which may satisfy this 
test, whether or not there is agreement or 
formal collaboration:85

Request or suggestion: A communica-
tion that is created, produced, or dis-
tributed at the request or suggestion of 
a candidate or authorized committee or 
political party or agent of any of these 
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entities. This standard also covers the 
situation where the entity paying for the 
communication makes the suggestion, 
and the candidate, authorized committee, 
or political party committee assents to the 
suggestion.

Material involvement: A candidate, 
authorized committee, political party, or 
agent is materially involved in the de-
cisions regarding the content, intended 
audience, the means and mode of the 
communication, specific media outlet 
used for, timing and frequency, or size 
and prominence of a printed communica-
tion or duration of a broadcast, cable, or 
satellite communication.

Substantial discussion: A communica-
tion is produced, created, or distributed 
after substantial discussion about the com-
munication between the person paying for 
the communication (or their employees or 
agents) and the candidate identified in the 
communication, his authorized commit-
tee, his opponent’s authorized committee, 
a political party, or agents of any of these 
individuals or entities. The discussion is 
“substantial” if the information conveyed 
to the person paying for the communica-
tion is material to the creation, produc-
tion, or distribution of the communication. 
In addition, this rule does not apply when 
the “material” information was obtained 
from a publicly available source. 

Using a common vendor: The com-
munication is created or distributed by 
an organization with the assistance of a 
vendor who has provided certain types 
of services to a candidate, her authorized 
committee, her opponent’s committee, 
a political party, or an agent of any of 
these entities within the previous 120 
days. A candidate and an entity spon-
soring a communication could share the 
same vendor, however, if the vendor does 

not use material information about the 
campaign or convey material information 
about the campaign to the entity. (See the 
discussion of safe harbors below.)

Involvement of former employees: 
The communication is created and distrib-
uted with the assistance of an employee 
or independent contractor of a candidate, 
authorized committee, or political party 
committee within the previous 120 days. 
The former employee or contractor must 
use or convey to the entity making the 
communication information about the 
identified candidate’s (or opponents’) 
plans, projects, or activities, and that 
information must be material to the cre-
ation, production, or distribution of the 
communication.

4. Safe harbors 
Policy discussions: A candidate’s or 
political party committee’s response to an 
inquiry about a candidate’s or party’s po-
sitions on legislative or policy issues that 
does not include a discussion of campaign 
plans, projects, or needs does not satisfy 
the conduct standards. This provision is 
intended to permit organizations to make 
inquiries about a candidate’s views on 
policy issues or legislation in the context, 
for example, of preparing a voter guide or 
a lobbying campaign.

Firewall: The regulations expressly pro-
vide that, absent other factors, there is no 
coordination if the commercial vendor, 
former employee, or organization estab-
lishes and implements a “firewall” that 
prohibits candidate and political party 
information material to a communication 
from passing to individuals who are creat-
ing, producing, or distributing a commu-
nication subject to the coordination rules. 
The firewall must be described in a writ-
ten policy that is distributed at the time of 
implementation to all relevant employees, 
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consultants, and clients who are affected 
by the policy. If, however, there is spe-
cific information that is material to the 
creation, production, or distribution of the 
communication used by or conveyed to 
the person paying for the communication, 
the firewall will not provide a defense.

F. RULES ON POLITICAL 
ACTIVITY BY UNINCORPORATED 
ASSOCIATIONS UNDER FECA	
Under FECA, unincorporated associations, 
including unincorporated 501(c)(4)s, are 
considered “persons” and are treated as 
individuals for purposes of contribution 
limits. If the association’s major purpose 
is federal election activity, it must register 
as a federal political committee, which 
is subject to all the FECA registration 
and reporting requirements and limits 
on contributions and the solicitation of 
funds. The determination of whether an 
organization triggers political committee 
status has been the subject of litigation 
and considerable debate within the FEC; 
given this uncertainty it is advisable to 
seek legal counsel.86 

G. RULES ON POLITICAL 
ACTIVITY IN STATE AND  
LOCAL ELECTIONS
A 501(c)(4) seeking to influence non-
federal elections may also be subject 
to regulation and reporting obligations 
under state and local campaign finance 
law. Some states permit corporations, 
including nonprofit corporations, to make 
contributions to state and local candidates 
and committees. Following the Supreme 
Court’s ruling in Citizens United, corpora-
tions are permitted to make independent 
expenditures in connection with state and 
local elections. Most states have enacted 
laws governing the disclosure of indepen-
dent expenditures. Before conducting any 
political activities, including raising or 
spending funds, for the purpose of influ-
encing state or local elections in a particu-
lar state, it is advisable to seek the advice 
of counsel familiar with these laws. Note 
that the Internal Revenue Code limita-
tions on political activity by 501(c)(4)s ap-
ply to all federal, state, and local electoral 
activities, as does the possibility of tax on 
political activities under IRC section 527.

CHAPTER I NOTES
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conducting activities to benefit a political party and 
a private group of individuals by providing political 
leadership development activities limited to women 
who are members of a particular political party), 
and 201221025 (Mar. 25, 2012).

4.	 I.R.C. § 6113; see IRS Notice 88-120, 1988-2 C.B. 454.
5.	 I.R.C. § 162(e)(1).
6.	 I.R.C. § 6033(e)(1)(A)(ii).
7.	 I.R.C. § 6033(e)(2).
8.	 Rev. Proc. 98-19, 1998-1 C.B. 547, § 4.02. 

This amount is current through 2021. The 
dollar amount is indexed for inflation; 

https://www.irs.gov/charities-non-profits/
organizations-subject-to-proxy-tax.

9.	 Id.; https://www.irs.gov/pub/irs-tege/eotopicl03.
pdf.

10.	 See http://lobbyingdisclosure.house.gov/amended_
lda_guide.html.

11.	 See 2 U.S.C. § 1611.
12.	 H.R. Rep. 104-339, pt. 1, at 24 (1995).
13.	 Treas. Reg. § 1.501(c)(4)-1(a).
14.	 Rev. Rul. 81-95, 1981-1 C.B. 332.
15.	 The IRS used to offer an optional expedited pro-

cess to certain organizations applying for section 
501(c)(4) status. To qualify, organizations must 
certify that the organization (1) has spent and will 
continue to spend in future tax years 60% or more 
of both total expenditures and total time (measured 
by employee and volunteer hours) on activities 
that promote social welfare and has spent and 
will continue to spend 40% or less of both total 
expenditures and total time (measured by employee 
and volunteer hours) on activities that spending 
and time to activities that promote social welfare as 
defined by Section 501(c)(4);40% or less on direct 
or indirect participation or intervention in any 
political campaign in support of (or opposition to) a 
candidate for public office. See IRS Letter 5228 (Rev. 
9-2013). Note: This expedited process no longer 
applies to applicants.

http://www.irs.gov/pub/irs-tege/eotopici03.pdf
http://www.irs.gov/pub/irs-tege/eotopici03.pdf
https://www.irs.gov/charities-non-profits/organizations-subject-to-proxy-tax
https://www.irs.gov/charities-non-profits/organizations-subject-to-proxy-tax
https://www.irs.gov/pub/irs-tege/eotopicl03.pdf
https://www.irs.gov/pub/irs-tege/eotopicl03.pdf
http://lobbyingdisclosure.house.gov/amended_lda_guide.html
http://lobbyingdisclosure.house.gov/amended_lda_guide.html
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16.	 Raymond Chick and Amy Henchey, Internal Reve-
nue Service, 1995 Exempt Organizations Continuing 
Professional Education Text, “Political Organizations 
and IRC 501(c)(4)” available at http://www.irs.gov/
pub/irs-tege/eotopicm95.pdf.

17.	 “Guidance for Tax-Exempt Social Welfare Organiza-
tions on Candidate-Related Political Activities,” 78 
Fed. Reg. 71535 (Nov. 29, 2013).

18.	 I.R.C. § 527(e). See also Rev. Rul. 2004-6, 2004-1 
C.B. 328 (discussing factors indicating whether an 
activity qualifies as a political activity). 

19.	 For more on these rules, see The Rules of the Game: 
An Election Year Legal Guide for Nonprofit Organiza-
tions (Alliance for Justice, 2010). 

20.	 Rev. Rul. 2004-6, 2004-1 C.B. 328. These factors 
are not an exhaustive list; rather, the IRS also may 
examine other factors based on the situation. This 
revenue ruling includes six sample scenarios that 
are likely to be encountered by 501(c) organiza-
tions. The IRS applies its analysis as to whether the 
activities in each scenario are likely to be character-
ized as political activities (“exempt functions”).

21.	 See Lloyd H. Mayer, “Political Activities of Tax-Ex-
empt Organizations – Useful Guidance in Rev. Rul. 
2004-6,” 100 J. Tax’n 180 (2004).

22.	 See, e.g., http://www.urban.org/urban-wire/
there-are-lot-501c4-nonprofit-organiza-
tions-most-are-not-political. 

23.	 Rev. Rul. 2004-6, 2004-1 C.B. 328; see also Rev. Rul. 
2007-41 (providing examples of the types of activ-
ities and communications that will be treated as 
nonpartisan or political based on facts and circum-
stances for 501(c)(3) organizations; the examples 
are equally applicable to 501(c)(4) organizations).

24.	 Treas. Reg. §1.527-6(b)(ii)(3).
25.	 At issue in the case was the attempt by Citizens 

United, a 501(c)(4) organization, to make its docu-
mentary film Hillary: The Movie, already screened 
in public theaters, available for home consumption 
through a video-on-demand provider via cable and 
satellite television technology. Citizens United also 
wanted to promote the film in television advertise-
ments. Unlike theatrical and Internet distribution, 
the proposed televising of the film and the ads 
implicated the electioneering communications 
provisions of the Bipartisan Campaign Reform 
Act (BCRA), which prohibit corporate (and union) 
expenditures for certain broadcast communica-
tions that “refer” to a federal candidate and run 
within 30 days of a primary or 60 days of a general 
election. The majority found that the film was the 
“functional equivalent of express advocacy” because 
there was “no reasonable interpretation” other than 
that it was an appeal to vote against Hillary Clinton 
for the office of President. Accordingly, BCRA pro-
hibited the televising of the film. 

26.	 Prior to the Supreme Court’s decision in Citizens 
United, only a “qualified nonprofit corporation” 
(QNC) was permitted to make independent 
expenditures and electioneering communications 
that were the “functional equivalent” of express 
advocacy using corporate treasury funds. Under the 
regulations, an incorporated 501(c)(4) that meets 
the following stringent criteria may be treated as a 
QNC: (1) it may not engage in any business activi-
ties. Business activities include income-producing 
activities such as the provision of goods or services, 
advertising, or promotional activity. They do not 
include fundraising activities for contributions and 
membership dues; (2) it may not have shareholders 
or other persons, other than employees or creditors, 

who are affiliated with the organization in a way 
that would allow them to make a claim on the orga-
nization’s assets or earnings or offered or receive 
any benefit that creates a disincentive for them to 
disassociate themselves from the corporation; and 
(3) it may not be established by or accept contri-
butions from any business corporation or labor 
organization. The 501(c)(4) must be able to show 
that it has received no direct or indirect donations 
from these sources as demonstrated by accounting 
records or, if that is not possible, a written policy 
against accepting these donations. 

This rule for independent expenditures by QNCs 
was an exception to the general FECA prohibition of 
the use of corporate funds to influence the election 
or defeat of a clearly identified candidate. In light of 
the decision in Citizens United, QNC status has little 
or no significance because all corporations may 
now conduct independent expenditures.

27.	 See 79 Fed. Reg. 62797 (Oct. 21, 2014) (FEC Explana-
tion and Justification on Independent Expenditures 
and Electioneering Communications by Corpora-
tions and Labor Organizations).

28.	 In most cases, this guide assumes that 501(c)(4)s 
have chosen to incorporate rather than exist as 
unincorporated associations. Although it is possible 
to become a 501(c)(4) without incorporating, 
501(c)(4)s that expect to work with 501(c)(3)s 
may be better off incorporating, because doing so 
helps to establish the legal separation between the 
organizations required by federal tax law. For more 
information about political activity by unincorpo-
rated entities, see Chapter I, § F. 

29.	 “General treasury funds” (or simply “corporate 
funds”) are funds that the 501(c)(4) receives from 
voluntary contributions by members or support-
ers of the corporation or from revenue-producing 
activities. The term does not include contributions 
to a 501(c)(4)’s PAC.

30.	 See 52 U.S.C. § 30118.
31.	 See 52 U.S.C. § 30101(8).
32.	 11 C.F.R. § 100.26.
33.	 11 C.F.R. § 100.22(a).
34.	 11 C.F.R. § 100.22(b). Note that the second test 

(so called Part b) – viewing the communication 
as a whole – has had a controversial history of 
enforcement. Decisions including Federal Election 
Commission v. Wisconsin Right to Life, Inc., 551 U.S. 
449 (2007); The Real Truth about Abortion v FEC, 681 
F.3d 544 (4th Cir. 2012), McConnell v. FEC, 540 U.S. 
93 (2003), Citizens United, and others support the 
position that express advocacy may be interpreted 
more broadly to include communications that do 
not contain the magic words. For a discussion of 
this topic See, e.g., McGann Statement of Reasons, 
Softer Voices, FEC MUR 5831. 

35.	 See https://www.fec.gov/resources/cms-content/
documents/fecfrm5i.pdf for filing instructions. See 
11 C.F.R. § 104.4(e).

36.	 11 C.F.R. § 109.10(e)(1)(VI); FEC Form 5 Instruc-
tions, available at https://www.fec.gov/resources/
cms-content/documents/fecfrm5i.pdf.

37.	 The FEC issued guidance, available at https://www.
fec.gov/updates/fec-provides-guidance-following-
us-district-court-decision-crew-v-fec-316-f-supp-3d-
349-ddc-2018/, on disclosure of contributors and the 
standards for quarterly reports due from all groups 
that are not FEC-registered political committees 
when they make federal independent expendi-
tures aggregating over $250 during the quarterly 

http://www.irs.gov/pub/irs-tege/eotopicm95.pdf
http://www.irs.gov/pub/irs-tege/eotopicm95.pdf
http://www.urban.org/urban-wire/there-are-lot-501c4-nonprofit-organizations-most-are-not-political
http://www.urban.org/urban-wire/there-are-lot-501c4-nonprofit-organizations-most-are-not-political
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https://www.fec.gov/resources/cms-content/documents/fecfrm5i.pdf
https://www.fec.gov/resources/cms-content/documents/fecfrm5i.pdf
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https://www.fec.gov/resources/cms-content/documents/fecfrm5i.pdf
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38   THE CONNECTION  |  ALLIANCE FOR JUSTICE

reporting period. This FEC guidance describes 
what information about donors is expected in order 
to comply with the U.S. District Court’s August 3, 
2018 ruling in CREW v. FEC, which invalidated the 
longstanding FEC regulation that required groups 
to report only contributions they received whose 
purpose was to support their particular reported 
independent expendi-tures. On August 21, 2020, the 
United States Court of Appeals for the District of 
Columbia affirmed the lower court’s decision.

38.	 11 C.F.R. § 109.10(c); Expenditures supporting 
Candidate A and those made to oppose Candidate 
A’s opponent are added together to count toward 
the threshold. However, expenditures to support 
a Senate candidate and a House candidate in the 
same location are not aggregated together to count 
toward the threshold, nor are expenditures made in 
a candidate’s primary election aggregated with gen-
eral election expenditures for the same candidate.

39.	 11 C.F.R. § 109.10(d).
40.	 11 C.F.R. § 104.4(f).
41.	 11 C.F.R § 114.3(b).
42.	 11 C.F.R § 114.4(c)(1).
43.	 11 C.F.R § 114.3(c)(2).
44.	 11 C.F.R § 114.3(c)(3).
45.	 See 11 C.F.R. 114.4(d).
46.	 See 18 U.S.C. § 597.
47.	 Under certain limited circumstances, a corporation 

may also solicit contributions from nonexecutive 
or non-administrative employees. Twice per year, 
a corporation or its SSF may solicit employees 
who do not qualify as executive and administrative 
personnel, such as members of labor unions repre-
sented in the corporation. See 11 C.F.R. § 114.6.

48.	 FEC Advisory Opinion 1984-23. For further analysis 
of de minimis, see also FEC Advisory Opinion 1978-
97 (holding that less than three percent is de mini-
mis) and FEC Advisory Opinion 1994-21 (outlining 
the factors that the FEC considers when evaluating 
whether the communication is received by a de 
minimis number of nonmembers). 

49.	 11 C.F.R. § 114.3(c)(2).
50.	 11 C.F.R. § 114.3(c)(2)(iii).
51.	 11 C.F.R. § 114.4(b).
52.	 FEC Advisory Opinion 2007-14.
53.	 11 C.F.R. §114.3(c)(4).
54.	 11 C.F.R. §104.6.
55.	 11 C.F.R. §104.6(a).
56.	 11 C.F.R. §114.5(b); 79 Fed. Reg. 62797 at 62802.
57.	 While the regulations continue to indicate that 

corporations that endorse, support, or oppose candi-
dates may not hold candidate debates, it is unclear 
whether this regulation is constitutional. 

58.	 This two-candidate minimum is required by the 
FEC, not the IRS. See 11 C.F.R. § 110.13(b)(1).

59.	 Cf. FEC Advisory Opinion 1996-11 (allowing an 
organization to avoid hosting a candidate’s oppo-
nent only when the candidate was invited based on 
his legislative role and when the organization does 
not engage in express advocacy for the candidate 
during the appearance).

60.	 Corporate and Labor Organization Activity; Express 
Advocacy and Coordination with Candidates, 60 
Fed. Reg. 64260, 64262 (Dec. 14, 1995).

61.	 See FEC Advisory Opinions 2004-14; 1999-2; 1996-11; 
1992-6.

62.	 11 C.F.R. § 114.13.
63.	 11 C.F.R. § 114.9(a)(1).
64.	 11 C.F.R. § 114.9(a)(1).
65.	 11 C.F.R. § 114.9(a)(2).
66.	 See Advisory Opinion 1998-16; 11 C.F.R. § 114.2(f)(2).

67.	 11 C.F.R. § 100.29.
68.	 “Targeted” to an electorate means that the broadcast 

advertisement can be received by more than 50,000 
people in the voting district of the candidate identi-
fied in the ad (e.g., the state for a Senate candidate, 
the congressional district for a House candidate, or 
a state with a presidential primary for a presidential 
candidate). See 11 C.F.R. § 100.29(b)(5)

69.	 FEC v. Wisconsin Right to Life, Inc., 551 U.S. 449 
(2007). 

70.	 Citizens United v. FEC, 558 U.S. 310 (2010).
71.	 11 C.F.R. §§ 104.20, 114.10(b). 
72.	 11 C.F.R. § 104.20(c)(8). See also Center for Individual 

Freedom v. Van Hollen, 694 F.3d 108 (D.C. Cir. 2012). 
73.	 11 C.F.R. § 110.11(a)(2). Note that, while a corpora-

tion must run a disclaimer only on electioneering 
communications and “public communications” 
that expressly advocate the election or defeat of a 
clearly identified candidate, PACs are required to 
provide disclaimers on public communications as 
well as electronic mail of more than 500 substan-
tially similar communications and all Internet 
Websites available to the general public.

74.	 11 C.F.R. § 100.26.
75.	 11 C.F.R. § 110.11(f)(1)(i) (the “small items excep-

tion”); 11 C.F.R. § 110.11(f)(1)(ii) (the “impractica-
ble exception”). See also FEC Advisory Opinions 
2002–09 (Target Wireless) and 2010-19 (Google).

76.	 11 C.F.R. § 100.28.
77.	 11 C.F.R. § 110.11(c)(4).
78.	 47 U.S.C. § 227(d)(3)(A). 
79.	 47 C.F.R. § 64.1200(b)(2).  Note, also, that the regu-

lations do not mention providing a caller’s address. 
According to the regulations, only the caller’s phone 
number is sufficient for the disclaimer, despite the 
clear statutory language that an address satisfies the 
legal requirement. Compare 47 U.S.C. § 227(d)(3)
(A)(ii) (“during or after the message, state clearly 
the telephone number or address of such business”) 
with 47 C.F.R. § 64.1200(b)(2) (“during or after the 
message state clearly the telephone number (other 
than that of the autodialer or prerecorded message 
player that placed the call) of such business”).  

80.	 11 C.F.R. § 109.21.
81.	 11 C.F.R. § 109.21.
82.	 11 C.F.R. § 109.3.
83.	 11 C.F.R. § 100.26. This exclusion from the defini-

tion of “public communications” of email and other 
communications disseminated over the Internet 
except for those posted for a fee on another person’s 
website is often referred to as the “internet excep-
tion” to the coordination rules. Although the FEC 
did not use that particular term, it recognized the 
exception in Advisory Opinion 2021–04 (Pray.com). 
The requester, Pray.com, asked the FEC whether 
its plans to invite federal of-ficeholders (whom the 
FEC considered in their capacity as candidates for 
re-election) to record videos to be posted on Pray.
com’s website and mobile application would result 
in a “coordinated communication” by Pray.com. 
The FEC concluded unanimously that the planned 
activity would not result in a coordinated commu-
nication because it was neither an electioneering 
communication nor a public communication, speci-
fying that communications “made over the internet 
are expressly exempt from the definition of ‘public 
communications’ unless they are placed for a fee 
on another person’s website.” Id. at 4.

84.	 FEC Advisory Opinion 2016-21.
85.	 11 C.F.R. § 109.21(d).
86.	 52 U.S.C. § 30101(4); 72 Fed. Reg. 5595 (Feb. 7, 2007).
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Given the ability of 501(c)(4)s to engage 
in extensive lobbying and some political 
activities, a 501(c)(3) active on public 
policy issues might consider establishing 
an affiliated 501(c)(4). This section will 
explain how to establish a 501(c)(4) and 
how to manage the allocation of resourc-
es between a 501(c)(3) and a 501(c)(4). 
The guidelines are also applicable to 
a 501(c)(4) that wishes to establish a 
501(c)(3) in order to conduct research 
and other charitable activities.

A. ESTABLISHING AND 
OPERATING A 501(c)(4)
In Regan v. Taxation with Representation,1 
the Supreme Court ruled that a 501(c)(3) 
organization may establish a separate 
501(c)(4) to expand its capacity to lobby 
beyond the limited expenditures allowed 
for 501(c)(3)s. While it may not be worth-
while to set up a separate organization for 
a one-time lobbying campaign, there are 
clear advantages to creating a 501(c)(4) 
for longer-term lobbying efforts. Unlike a 
501(c)(3), a 501(c)(4) may engage in un-
limited lobbying on ballot measures and 
in legislative bodies without jeopardizing 
its exempt status. And, as noted above, a 
501(c)(4) may conduct limited partisan 
election-related activities and may set up 
a connected political organization. Many 
organizations manage multiple related en-
tities—a 501(c)(3), a 501(c)(4), and 527 or-
ganizations—successfully. The key is that 
the 501(c)(3) must be able to demonstrate 
that it is not subsidizing, directly or indi-
rectly, the political work of its affiliated 
501(c)(4) or related political organizations.

This section discusses the consider-
ations and steps that are advisable when 
a 501(c)(3) is establishing an affiliated 
501(c)(4). The considerations vary de-
pending on whether the 501(c)(4) only 
conducts lobbying or also engages in 
political activities. 

1. Corporate Structure, Board  
of Directors, and Officers
The 501(c)(3) board of directors may wish 
to pass a resolution authorizing certain 
individuals to establish a 501(c)(4), or a 
group of individuals associated with the 
501(c)(3) may proceed without a board 
resolution. In either case, a 501(c)(4) 
must be established as a legal entity sepa-
rate from the 501(c)(3). This separation is 
generally accomplished by incorporating 
the 501(c)(4). Incorporation provides nu-
merous other advantages, such as limit-
ing directors’ and officers’ liability for the 
organization’s actions. Incorporating an 
organization under state law is generally 
simple. Information, forms, and instruc-
tions are available in most states through 
the Secretary of State’s office.2 A listing of 
these offices is available from the Na-
tional Association of Secretaries of State 
at https://www.nass.org/business-ser-
vices/corporate-registration. Examples of 
articles of incorporation, bylaws, and the 
Form 1024-A (the application for tax-ex-
empt status) are provided on Alliance for 
Justice’s Website, BolderAdvocacy.org. In 
January 2018, the IRS finalized the Form 
1024-A for organizations that wish to 
apply for formal recognition. 

CHAPTER II 
Establishing and Operating Affiliated  
501(c)(3) and 501(c)(4) Organizations 

https://www.nass.org/business-services/corporate-registration
https://www.nass.org/business-services/corporate-registration
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CHECKLIST FOR SETTING UP A 501(c)(4) SOCIAL 
WELFARE ORGANIZATION 

(Get a knowledgeable lawyer to help with these steps.)

� 	 Identify the intended purposes. Do they satisfy 501(c)(4) requirements? (See the 
Introduction to this guide for discussion of each type of tax exemption.)

� 	 Decide whether to incorporate the organization or organize it as an 
unincorporated association under state law. A 501(c)(4) may be organized as an 
unincorporated association, or a corporation. Contact the Secretary of State for 
procedures on incorporation or on establishing a nonprofit association if that 
structure is available in your state.

� 	 Apply for an Employer Identification Number (EIN) using IRS Form SS-4, 
“Application for Employer Identification Number” available on IRS.gov.

� 	 Prepare bylaws. Many companies sell standard bylaws for use by lawyers or 
non-lawyers, and some states have sample bylaws on the Secretary of State’s 
Website. See BolderAdvocacy.org for an example of bylaws for a 501(c)(4).

� 	 Hold an organizational board meeting to elect officers, adopt bylaws, and 
authorize officers and employees to open bank accounts and sign contracts.

� 	 Establish a bank account.

� 	 Research and follow other requirements in state law regarding corporate and 
tax compliance.

� 	 Identify an accountant, counsel, or other person to maintain records and 
ensure corporate compliance, including filing an annual information return on 
IRS Form 990, “Return of Organization Exempt from Income Tax.”

� 	 All newly formed 501(c)(4) organizations must provide notice of their existence 
to the IRS using Form 8976 within 60 days of incorporating or organizing. This 
applies even if the organization has filed or will file a Form 1024-A application 
for a determination letter from the IRS. The Form 8976 may be found at https://
www.irs.gov/charities-non-profits/electronically-submit-your-form-8976-notice-
of-intent-to-operate-under-section-501c4

� 	 While a 501(c)(4) organization is not required to file a Form 1024-A, “Application 
for Recognition of Exemption Under section 501(a),” some organizations find it 
useful to obtain formal recognition of tax-exempt status from the IRS. The Form 
1024-A may be found at https://www.irs.gov/pub/irs-pdf/i1024a.pdf. Those filing a 
Form 1024-A must also file a Form 8718 (with payment of the appropriate fee).

� 	 File any required applications for tax-exempt status under state law.

� 	 If the (c)(4) is affiliated with a (c)(3), prepare a cost-sharing or allocation 
agreement. See Appendix B.

https://www.irs.gov/charities-non-profits/electronically-submit-your-form-8976-notice-of-intent-to-operate-under-section-501c4
https://www.irs.gov/charities-non-profits/electronically-submit-your-form-8976-notice-of-intent-to-operate-under-section-501c4
https://www.irs.gov/charities-non-profits/electronically-submit-your-form-8976-notice-of-intent-to-operate-under-section-501c4
https://www.irs.gov/pub/irs-dft/f1024a--dft.pdf
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The 501(c)(4) must have its own board 
of directors separate from that of the 
501(c)(3). The boards of the two organiza-
tions must operate separately, holding dis-
tinct meetings and maintaining separate 
minutes of their meetings. When the need 
arises, the members of one board may 
attend the meetings of the other board as 
guests, except when a board is meeting in 
executive session.

EXAMPLE:
PEN holds its board meetings in the 
morning on the first day of every oth-
er month. Minutes are recorded for 
the 501(c)(4) meeting. That meeting 
is adjourned, and those individuals 
who serve as directors of the PEN 
Education Fund start their meeting 
to discuss Fund business. Minutes 
of the second meeting are recorded 
separately for the 501(c)(3).

a separate entity in every respect. Each 
organization must file its own separate tax 
returns, comply with all federal and state 
reporting requirements, and make its own 
decisions about its conduct. The 501(c)(4) 
must pay its own costs, and the 501(c)(4)’s 
board of directors, officers, and staff must 
make the organization’s decisions. 

2. Separate Finances
The two organizations must maintain 
separate books, records, and bank ac-
counts, and any transfers between the 
organizations must be documented. 
(See §§ B and C of this Chapter for more 
information regarding grants and other 
transfers of funds between a 501(c)(3) 
and 501(c)(4).)

IRS Form 990 is the information return 
that most 501(c)(3) and 501(c)(4) organi-
zations must file annually with the IRS to 
disclose financial and program activity.3 
Certain relationships, shared staff, and 
grants between the 501(c)(3) and 501(c)(4) 
must be disclosed on both organizations’ 
Form 990 informational returns. No 
adverse consequences exist in reporting 
such an overlap provided that the or-
ganizations operate independently and 
observe legal separation.

Specifically, IRS Form 990, Schedule R 
requires 501(c)(3)s to disclose direct and 
indirect financial transactions with other 
related exempt organizations, including 
501(c)(4)s and, in turn, their connected 
Federal PACs. The primary purpose of this 
disclosure is to permit monitoring of the 
allocation of expenses between related 
organizations. “Related” is specifically de-
fined for purposes of Form 990 in https://
www.irs.gov/charities-non-profits/ 
exempt-organizations-annual-reporting- 
requirements-form-990-schedule-r- 
meaning-of-related-organization.

If the 501(c)(4) conducts lobbying activ-
ities but does not engage in political ac-
tivities, there is little risk in allowing the 
same individuals to serve on the boards 
of both the 501(c)(3) and the 501(c)(4). If, 
however, the 501(c)(4) conducts political 
activities, greater corporate separation 
is advisable between the 501(c)(3) and 
501(c)(4) to reduce the chance that the 
political activities of the 501(c)(4) will be 
attributed to the 501(c)(3) or taint the non-
partisan election activities of the 501(c)(3). 
Separation of the boards is one factor in 
demonstrating independence. Therefore, 
it is especially advisable in this situation 
to have some, ideally a majority, of the 
members of the 501(c)(3) board who are 
not on the 501(c)(4) board if the 501(c)(4) 
plans to engage in political activity.

The 501(c)(4) board must elect its own 
officers and must govern the 501(c)(4) as 

https://www.irs.gov/charities-non-profits/exempt-organizations-annual-reporting-requirements-form-990-schedule-r-meaning-of-related-organization
https://www.irs.gov/charities-non-profits/exempt-organizations-annual-reporting-requirements-form-990-schedule-r-meaning-of-related-organization
https://www.irs.gov/charities-non-profits/exempt-organizations-annual-reporting-requirements-form-990-schedule-r-meaning-of-related-organization
https://www.irs.gov/charities-non-profits/exempt-organizations-annual-reporting-requirements-form-990-schedule-r-meaning-of-related-organization
https://www.irs.gov/charities-non-profits/exempt-organizations-annual-reporting-requirements-form-990-schedule-r-meaning-of-related-organization
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3. Naming the New Organization
Affiliated 501(c)(3)s and 501(c)(4)s often 
have similar names and logos. To demon-
strate, the name of the hypothetical 
501(c)(3) Protect the Environment Now 
Education Fund is quite similar to that 
of Protect the Environment Now, the 
501(c)(4) organization. While the two 
organizations may have similar names, 
they should be distinguishable. If the 
organizations are commonly known by 
acronyms, it is best if these are not iden-
tical. Too much similarity could cause 
confusion about the two organizations’ 
fundraising, lobbying, political, and other 
activities. Depending on which organiza-
tion owns the name, it may be advisable 
to have a licensing agreement setting out 
the terms and conditions for use of the 
name as a way for the original organiza-
tion to manage the risk that an affiliated 
organization’s board of directors might 
revise that entity’s programmatic focus 
or mission.

4. Shared Employees, Office 
Space, and Equipment 
A 501(c)(3) and 501(c)(4) may share 
employees, equipment, and office space. 
In fact, the entire staff of the 501(c)(4) 
could be employees of the 501(c)(3), or 
vice versa. It is essential, however, that 
the 501(c)(4) pay at least its full share 
of all salary, equipment costs, and rent 
for running the day-to-day operations of 
the 501(c)(4) in order to ensure that the 
501(c)(3) does not subsidize the 501(c)(4).4 
It is also important to put this cost-sharing 
arrangement in writing and to comply 
with the terms of the agreement. (See 
Appendix B for an example of a cost-
sharing agreement.)

Shared costs should be reimbursed regu-
larly and within a reasonable time. While 
there is no clear IRS guidance on what is 
reasonable, a 501(c)(4) should reimburse a 
501(c)(3), generally within 30 to 60 days, 

for any advanced costs, such as salaries or 
rent. (To provide financial support for a 
longer period, a 501(c)(3) may make com-
mercially reasonable loans to a 501(c)(4) 
under certain circumstances as described 
below in § C of this Chapter.)

To protect the 501(c)(3), the 501(c)(4) 
should err on the side of overpaying its 
share of the costs when there is any ques-
tion as to how an expense should be allo-
cated. The flow of funds from a 501(c)(4) 
to a 501(c)(3) does not result in any signif-
icant legal risk, but a 501(c)(3) could jeop-
ardize its tax-exempt status if it subsidizes 
or pays the expenses of the 501(c)(4). The 
exception to this rule is that the 501(c)(3) 
may support charitable activities of the 
501(c)(4), subject to a proper grant agree-
ment, as discussed below.

a. Shared Employees

Employees who work for both organiza-
tions should keep written records to doc-
ument the time spent working for each 
organization so that each organization can 
pay its share of staff compensation. Com-
pleting time records is the best way to 
support the allocation of salary between 
the two organizations. If some staff consis-
tently work a certain percentage of time 
for each organization and that percentage 
is documented, it may be possible to allo-
cate salary according to that percentage 
on a continuing basis without continu-
ing to maintain time records. For those 
staff members who work on projects that 
frequently change, time sheets should be 
used for an indefinite period to document 
any changes in salary allocation. 

A 501(c)(3) and 501(c)(4) may generally 
arrange to have one organization perform 
the administrative functions and handle 
payroll so long as the other organization 
reimburses the associated costs in a time-
ly manner. One of the major advantages 
of this arrangement is that employees do 
not receive multiple paychecks. 
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Under certain circumstances, organi-
zations that share employees may take 
advantage of the “common paymaster” 
rules.5 A major advantage of these rules 
is that the FICA tax costs, particularly 
for highly compensated employees, will 
not be duplicated if the employees work 
directly for two or more employers. Under 
these rules, one entity is designated to 
pay certain employees even though some 
of their time may be spent performing 
services for other related organizations. 
The common paymaster is responsible for 
maintaining the payroll records for these 
employees and may pay individuals with 
one paycheck or with separate paychecks 
drawn on the accounts of one or more of 
the employing entities. A common pay-
master also has responsibility for (1) pay-
roll taxes to the government, computed as 
though the common paymaster were the 
sole employer, and (2) issuing the required 
forms, such as Form W-2.

The entities sharing a common paymas-
ter must be “related.” In this case the 
term “related” has a different definition 
from that used for determining related-
ness for purposes of Form 990 discussed 
above. In the case of a tax-exempt orga-
nization, one or more of the following 
tests must be met: (1) at least 30 percent 
of the employees of one corporation are 
concurrently employed by the other 
corporation; (2) at least 50 percent of the 
officers of one corporation are officers of 
the other corporation; or (3) at least 50 
percent of the board of directors of one 
corporation also serve on the board of the 
other corporation. All payments made 
to employees must be through a single 
legal entity. Finally, the organizations 
must designate the common paymaster 
in writing.6 While the designation need 
not be filed with the IRS, it must be main-
tained with the accounting records.

A related organization may operate 
under these rules only if the employees 
are shared with the organization that is 
serving as the common paymaster. If the 
employees are working exclusively for 
one organization, the common paymas-
ter rules will not apply. In that case, or 
if the common paymaster rules do not 
otherwise apply, the organization that 
administers payroll may act as an autho-
rized payroll agent of the other organi-
zation, but the common paymaster rules 
are not applicable.

As an alternative to reimbursement, 
each organization may pay its share of 
an employee’s salary and benefits sepa-
rately, with each employee receiving two 
paychecks. This system may be more 
burdensome and costly because each or-
ganization must prepare separate checks 
or payments, and, as discussed above, it 
may involve higher payroll taxes. 

EXAMPLE:
The Education Fund and PEN are re-
lated and share employees on a regu-
lar basis. The Executive Director of the 
Education Fund typically spends 75 
percent of her time on the Education 
Fund and 25 percent on PEN activi-
ties. The Field Director typically works 
70 percent of his time for the Edu-
cation Fund and 30 percent for PEN. 
These allocations are based on time 
reports maintained by the employees. 
Both employees are paid their full 
salary by the Education Fund. PEN 
reimburses or advances the funds 
to the Education Fund to cover the 
salary and benefits attributable to 
the time that each employee spends 
working for PEN. PEN and the Educa-
tion Fund establish and adhere to a 
written agreement to document the 
allocation methods and payments. 
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Supplying program staff with a standard 
timesheet may help them to keep 
track of how they have split their time 
among 501(c)(3), 501(c)(4), and other 
activities. This step will also streamline an 
organization’s administrative compliance 
efforts. The sample timesheet provided 
below may be adapted to match the 
entities affiliated with an organization and 
activities generally undertaken by staff.

If the 501(c)(4) conducts political activ-
ities or has a PAC or 527, the need for 
timekeeping for shared employees is 
even more critical. Two principal issues 
are presented: (1) the organizations must 
maintain sufficient records to demon-
strate that the 501(c)(3) is not financing 
prohibited political work, and (2) the 
501(c)(3) may not directly or indirectly 
support the political work of the 501(c)(4), 

PAC, or 527. Sharing staff increases the 
burden of demonstrating to the IRS that 
there is no direct or indirect support.

The costs of support staff may be allo-
cated on a “reasonable basis.” While the 
IRS provides little specific guidance for 
allocation of support staff, it is clear that 
there must be a well-documented, specif-
ic, and reasonable allocation of expenses. 
The goal is to split the costs according to 
use by each organization. For example, 
the wages of a receptionist who answers 
phones for both organizations may be 
allocated based on the number of lines 
for professional staff or calls answered for 
each organization, time records main-
tained for a representative trial period, 
an allocation ratio based on overhead and 
administrative expenses, or some other 
rational measure.

SAMPLE TIMESHEET FOR USE BY MULTIPLE ORGANIZATIONS

Name: __________________________________________________________ Dates: _____________________________

501(c)(3) 501(c)(4) PAC Total Hours

Hours Spent/Description of Activities*

Monday

Tuesday

Wednesday

Thursday

Friday

Weekend

Total Hours

* See Activity Code for assistance. Enter multiple codes (and hours) if applicable.

ACTIVITY CODE:

01  Educational Activity
02  Direct Lobbying
03  Grassroots Lobbying
04  Voter Education

05  Membership Communications
06  Electoral – Federal
07  Electoral – State
08  Administrative 

09  Fundraising
10   Special Project  
       (describe)
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b. Employee Benefits

As described above, it is frequently advan-
tageous to have all employees working 
for one organization with the other entity 
reimbursing that organization for its 
prorated share of the employees’ salaries 
and benefits. There are several issues to 
consider as these systems are established:

•	 Health insurance and other employ-
ee benefits may generally be offered 
by the employing organization, and 
these costs would be included in the 
payments from the other organization. 
In order to ensure that the employees 
qualify for these benefits, however, it 
is important to review the plan doc-
uments establishing the benefits to 
confirm that they cover all employees, 
including shared employees. 

•	 Both 501(c)(3)s and 501(c)(4)s may 
establish retirement plans enabling 
their employees to defer income for 
tax purposes. While it may be possi-
ble for two organizations to share a 
retirement plan, again it is essential 
to review the proposed plan to ensure 
that shared employees are covered 
and meet the qualifications (especially 
minimum hour requirements) under 
the plan document. 

•	 Insurance policies should be reviewed 
carefully to be certain they cover all or-
ganizations that are sharing employees;

•	 If the 501(c)(3) is the employing orga-
nization, but employees are splitting 
time, there may be a requirement to 
pay FUTA, even though 501(c)(3)s are 
generally exempt, on the portion of 
compensation attributable to the non 
501(c)(3) organizations.

c. Office Space and Equipment	

A 501(c)(3) and 501(c)(4) may also share 
office space and equipment as long as 
the 501(c)(4) pays its full share of the 
expenses. The 501(c)(4) may sublease 
office space from the 501(c)(3) or pay its 
share of the rent separately to the landlord. 

Alternatively, the 501(c)(4) may pay the 
rent for both organizations and allow the 
501(c)(3) to occupy the space rent-free. 

Each organization’s share of the office 
and equipment must be calculated on a 
reasonable basis and documented. The 
IRS provides no specific guidance on 
allocating costs, but possible measures 
include assigning each organization a 
percentage of the cost equal to its share 
of staff time, staff payroll, or office space 
used. For example, if the 501(c)(3) pays 
60 percent of the total salaries of the 
employees and the 501(c)(4) pays 40 per-
cent, the rent and overhead might also be 
divided proportionately. As with the rent, 
the 501(c)(4) could pay for all of the costs, 
but the 501(c)(3) may not subsidize the 
costs of the 501(c)(4).

Common space may be shared, but each 
organization must pay for its use of the 
space. For example, if a conference room 
is used by both the 501(c)(3) and the 
501(c)(4), the organizations may share 
the cost according to the amount of time 
that each one uses this space, or they can 
calculate the cost based on the percent-
age of overhead for each organization. 
Whatever arrangement is used, the orga-
nizations should document the basis for 
the allocation and revisit it periodically 
to ensure its accuracy.7

Sharing of equipment may be structured 
in a similar manner, with each orga-
nization paying for its own use. In the 
case of a copying machine, for example, 
each organization could have its own 
code to record use and pay at the end of 
each month at a rate that recognizes the 
original purchase cost and maintenance 
cost of the machine. Similarly, the cost 
of phones and phone service, computers, 
Internet and other costs should be paid 
by each organization, preferably based on 
actual use, but at least divided on a docu-
mented, rational basis as part of overhead. 
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activity’s being transformed from a 
permissible to an impermissible activity 
based on subsequent related activities by 
an affiliated 501(c)(4).

EXAMPLE:
The Education Fund conducts a 
nonpartisan voter registration drive. 
The Education Fund may not give 
the list of registered voters to PEN 
or PENPAC. Instead, if permissible 
under state law, the Education Fund 
could make its list of registered voters 
available for sale at a fair-market rate 
through some form of arm’s-length 
transaction, typically through a broker.

EXAMPLE:
PEN and the Education Fund share 
staff and a suite of offices. Each 
organization’s share of the rent is 
based on the percentage of time that 
the staff works for each organization. 
While individual members of the staff 
work different percentages of their 
time for the two organizations, the 
blended percentage for the entire 
staff is 40 percent for PEN and 60 
percent for the Education Fund. 
Therefore, PEN pays 40 percent of the 
rent and the Education Fund pays 
the remaining 60 percent.

d. Programmatic Independence

There are few clear rules describing 
the necessary programmatic separation 
between related 501(c)(3) and 501(c)(4) 
organizations. Instead, there is a spectrum 
of risk, with less separation being riskier 
for a 501(c)(3), depending on the type of 
activities conducted by the 501(c)(4). For 
example, conducting joint lobbying or 
public education activities with a 501(c)(4) 
poses minimal risk for the 501(c)(3) be-
cause lobbying and public education are 
permissible activities for the 501(c)(3) to 
conduct itself. The 501(c)(3) must, howev-
er, be mindful of its lobbying limits. There 
is considerably more risk in the case of a 
501(c)(3)’s conducting nonpartisan voter 
education or registration activities in the 
same geographic areas or settings where 
the related 501(c)(4) is conducting parti-
san political work. 

The 501(c)(3) may not allow a 501(c)(4) to 
use the 501(c)(3)’s educational materials 
for partisan political activities. For 
example, an affiliated 501(c)(4) generally 
may not use voting records prepared by 
the 501(c)(3) for its partisan activities. 
A 501(c)(3) must monitor and document 
each activity to avoid any risk of the 

EXAMPLE:
The Education Fund conducts an 
educational program on energy 
independence and the importance 
of clean and renewable energy to 
the environment and job creation. It 
runs ads, does canvassing to edu-
cate the public, and prepares reports 
for the media and policy makers. 
The program has been a priority for 
the Fund for two years. Before the 
election, PEN issues candidate voting 
records that highlight, among other 
issues, candidates’ positions on en-
ergy independence; it also endorses 
candidates with strong environmen-
tal records (including supportive posi-
tions on energy issues) and runs ads 
in support of those candidates and 
the positions they have taken. PEN 
does not use any of the same slogans 
as the Education Fund. The mere 
fact that there is some overlap in the 
issue focus of the two organizations 
should not jeopardize the Fund’s 
exemption as long as the Fund has 
its own programmatic reasons and 
goals for working on the issue.
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B. GRANTS BETWEEN 
ORGANIZATIONS
A 501(c)(3) may make grants to a 
501(c)(4) (affiliated or unaffiliated) so 
long as the funds are restricted for use 
exclusively to engage in specific charita-
ble, educational or other activities per-
missible for a 501(c)(3) and the 501(c)(3) 
receives reports or other documentation 
showing that this requirement has been 
honored.8 These steps are necessary to 
satisfy the requirement that the 501(c)(3) 
exercises financial oversight to ensure 
that its funds are expended on permissi-
ble charitable activities. The two organi-
zations should execute a written grant 
agreement outlining the purpose of the 
grant and requesting that the 501(c)(4) 
provide the 501(c)(3) with detailed 
periodic reports on how the funds were 
used. A sample agreement for this type 
of “controlled grant” may be found in 
Appendix C. 

Each grant should generally be earmarked 
for specific charitable or educational 
activities that advance the 501(c)(3)’s 
purposes. The 501(c)(3) may not, under 
any circumstances, provide funds to the 
501(c)(4) that might in any way be used to 
support the 501(c)(4)’s partisan political 
activities. The grant agreement should 
specifically prohibit the use of a grant for 
these purposes. In addition, the funds 
may not cover fundraising or general 
overhead expenses of the 501(c)(4). 

EXAMPLE:
The Education Fund makes a grant 
to PEN to conduct a research project 
on chemical releases in five major 
metropolitan areas and to organize a 
conference to discuss the report. To 
support this grant, the Fund prepares 
a letter of agreement outlining the 
specific purposes for which the funds 
may and may not be used, a bud-
get, a schedule for completion, and 
requirements for reporting grant ac-
tivities to the Educational Fund. This 
grant is proper because the activity is 
one that the 501(c)(3) could permissi-
bly undertake itself.

1. “Controlled Grants”
A public charity may grant money to a 
501(c)(4), without counting the expen-
diture against the 501(c)(3)’s lobbying 
limit, if the funds are given as a “con-
trolled grant.” In order to satisfy the 
requirements of a “controlled grant,” the 
501(c)(3) must limit the grant to a specific 
project that supports its non-lobbying 
program purposes and maintain records 
to establish that the grant was used to 
support those proposes.9 The rules on 
“controlled grants” apply specifically to 
501(c)(3)s that “elect” to lobby; but even in 
the case of a nonelecting charity, so long 
as a grant agreement specifically prohib-
its the use of funds for lobbying activity, 
the grant should not count as a lobbying 
expenditure but the rules are less clear.
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2. Lobbying Grants
A 501(c)(3) may also make a grant to a 
501(c)(4) to conduct lobbying activities. 
However, such a grant will count against 
the 501(c)(3)’s lobbying limits and, unless 
the 501(c)(3) (that is an electing charity) 
takes the necessary steps to clarify how 
the funds may be used, the grant may 
count against the 501(c)(3)’s limits on 
grassroots lobbying, not the more gener-
ous limit for direct lobbying.10 The terms 
of such a grant should be set out in a 
grant agreement with the 501(c)(4) sepa-
rate from any controlled grant (discussed 
above). A grant earmarked to support 
grassroots lobbying counts against the 
grassroots lobbying limits of the 501(c)(3). 
A grant made by a 501(c)(3) to a 501(c)(4) 
that lobbies to support direct or a combi-
nation of direct and grassroots lobbying 
will count against the 501(c)(3)’s lobbying 
limits as follows: 

•	 The grant is treated as a grass roots ex-
penditure to the extent of the lesser of 
two amounts: the amount of the trans-
fer or the amount of the 501(c)(4)’s 
grass roots expenditures.

•	 If the grant is greater than the 
501(c)(4)’s grass roots expenditures, 
the excess is treated as a direct lob-
bying expenditure, but only to the 
extent of the 501(c)(4)’s direct lobbying 
expenditures. If, however, the grant 
is less than the 501(c)(4)’s grass roots 
expenditures, none of the transfer is a 
direct lobbying expenditure.

•	 If the grant is greater than the sum of 
the 501(c)(4)’s grass roots and direct 
lobbying expenditures, the excess of 
the transfer over those lobbying ex-
penses is not a lobbying expenditure.11 

Conversely, the 501(c)(4) may give funds 
to the 501(c)(3) for any purpose that the 
501(c)(3) may legally pursue. No restric-
tions exist on such transfers. Therefore, 

EXAMPLE:
The Education Fund makes a grant of 
$25,000 to PEN to support PEN’s di-
rect and grassroots lobbying on envi-
ronmental issues. The grant requires 
that PEN spend no more than $5,000 
of the grant for grassroots lobbying 
and that PEN provide documents to 
the Education Fund to show that this 
limit has not been exceeded. The Ed-
ucation Fund may treat this grant as 
a $5,000 grassroots lobbying expen-
diture and a $20,000 direct lobbying 
expenditure. If the grant agreement 
does not include these provisions, the 
Education Fund would be required to 
treat this grant as a $25,000 grass-
roots lobbying expenditure.

the 501(c)(4) may give unlimited funds 
to the 501(c)(3), directly or indirectly, 
without jeopardizing either organiza-
tion’s tax-exempt status. While records of 
such transfers should be maintained, no 
written agreement is required.

C. LOANS BETWEEN 
ORGANIZATIONS
Under limited circumstances, a 501(c)(3) 
may lend funds to a 501(c)(4). While it 
may be possible for a 501(c)(4) to use a 
loan from a 501(c)(3) for general support 
or fundraising, a 501(c)(3) may not lend 
funds to a 501(c)(4) for the purpose of 
supporting the 501(c)(4)’s political activ-
ities or if other facts and circumstances 
would tend to show the funds would be 
used for impermissible political or other 
activity by the 501(c)(4). If a 501(c)(3) 
makes such a loan the 501(c)(3) entity—
as well as the managers who approved the 
loan—may be subject to excise tax on the 
loan amount, and the 501(c)(3) organiza-
tion may lose its exempt status.12
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Any loan made by a 501(c)(3) to a 
501(c)(4) should be an arm’s-length trans-
action made at commercially reasonable 
terms. Therefore, the two organizations 
should sign a written agreement demon-
strating that the loan is made for a defi-
nite term, at market rate interest, with 
adequate collateral from the 501(c)(4) 
(using assets such as its membership list, 
for example).13 It is then essential that 
the organizations comply with the terms 
of the loan agreement, for a failure by 
the 501(c)(4) to repay the loan would be 
interpreted as evidence of an improper 
transfer from the 501(c)(3).

A 501(c)(4) may make a loan to the 
501(c)(3) without such precautions, 
because it is possible to have the loan 
treated as a contribution to the 501(c)(3) 
without any adverse impact on the two 
organizations’ tax status. However, it is 
nonetheless be advisable to have a written 
loan agreement setting out the terms of 
the loan. The agreement would document 
that the 501(c)(3) was obligated to repay 
the funds, thereby avoiding questions 
about why the 501(c)(3) was making the 
payment when it transferred money to 
the 501(c)(4) at some future point.

D. FUNDRAISING

1. Initial Start-Up Funding
One of the most difficult hurdles for 
nonprofit groups is to raise the initial seed 
money to launch a 501(c)(4). Because 
many private foundations do not general-
ly fund 501(c)(4)s, fundraising is a much 
greater challenge than for tax-exempt 
charitable entities.14 Nevertheless, there 
are many avenues of possible support. 

One option is for the 501(c)(4) to ap-
proach individual donors to the 501(c)(3). 
A direct mailing or personal solicitation 

of members or supporters of the 501(c)(3) 
is probably the best way to begin this 
process, although donors will not be able 
to take the tax deductions that they would 
get by contributing to a 501(c)(3). The 
501(c)(4) must rent the 501(c)(3)’s mailing 
list in order to send communications to 
prospective contributors. To maximize its 
success, the appeal might focus on two 
types of donors: those who have reached 
the ceiling on their charitable deductions 
and could no longer claim a deduction for 
contributing to the 501(c)(3) and those 
who support the mission of the 501(c)(4) 
and want to fund the more extensive 
advocacy activities that 501(c)(4)s may 
undertake. Note that the state charita-
ble solicitation rules generally apply to 
501(c)(4)s.

Other fundraising options for a new 
EXAMPLE:
The board of directors of the Edu-
cation Fund sets up PEN. PEN rents 
the Education Fund’s mailing list 
and sends the Fund’s members and 
contributors a letter stating, “We are 
setting up a 501(c)(4) organization 
that will be able to more actively pro-
tect the environment in our state. Al-
though you will not be able to claim 
a tax deduction for your 501(c)(4) 
contribution, your money will be able 
to do more than if given to a 501(c)(3), 
including funding a significant lobby-
ing campaign on our issues.”

501(c)(4) organization include:

•	 approaching community foundations 
and other philanthropies that are not 
private foundations;

•	 approaching corporations that may 
be able to write off their donations as 
promotional expenses rather than as 
charitable deductions;
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•	 approaching trade and professional as-
sociations, unions, and other nonchari-
table groups in the community; and

•	 organizing community canvassing 
around its lobbying program or hold-
ing other events focused on particular 
issues. 

2. Joint Fundraising with a 
501(c)(3)
A 501(c)(3) and 501(c)(4) may raise funds 
jointly. Each organization must pay its 
share of the fundraising costs. There-
fore, if the solicitation raises funds for 
both organizations with relatively equal 
emphasis, the costs could be split equally 
between the organizations. Another rea-
sonable approach is to allocate the costs 
of the solicitation based on the ratio of 
receipts for each organization. Therefore, 
if the 501(c)(3) raises $60,000 and the 
501(c)(4) raises $30,000, the costs of the 
solicitation could be divided proportion-
ately, assigning two-thirds to the 501(c)(3) 
and one-third to the 501(c)(4).

Prior to undertaking joint fundraising, 
the two organizations should agree in 
writing on the terms: how costs will be 
allocated, including related expenses such 
as staff time and materials; what services 
the organization collecting the funds will 
perform; and the amount that the other 
organization will pay for these services.

Joint solicitations may make reference 
to the 501(c)(3) as an organization “relat-
ed to” or “affiliated with” the 501(c)(4), 
should discuss each organization’s activ-
ities and, to the extent possible, should 
distinguish between their programs. 
Contributors to the 501(c)(3) should be 
informed that contributions will be used 
to support research and nonpartisan 
studies about current issues or some other 
charitable purpose. Similarly, contributors 

EXAMPLE:
PEN and the Education Fund send 
out a joint fundraising letter describ-
ing the Education Fund’s research 
and educational activities as well as 
PEN’s lobbying program. Contrib-
utors are invited to write separate 
checks to the Education Fund and 
PEN. Alternately, the contributor 
could be given the choice of dividing 
the contribution between PEN and 
the Fund by sending a single check 
to PEN and designating on the reply 
card how much of the contribution 
should go to each organization. PEN 
would deposit the funds according 
to the contributor’s designation. Only 
the contribution designated for the 
Fund is tax-deductible. PEN is re-
quired to inform prospective donors 
that contributions and gifts to PEN 
are not deductible for federal income 
tax purposes.

should be informed that donations to the 
501(c)(4) will support lobbying or other 
activities.

However, a 501(c)(4) soliciting funds 
expressly for political activities or its PAC 
should not do so in a communication that 
also requests funds for a 501(c)(3). The 
IRS has said that any joint fundraising 
will be carefully scrutinized to determine 
whether the 501(c)(3) is allowing its name 
or goodwill to be used to further an activ-
ity that the 501(c)(3) is prohibited from 
conducting.15 

Each organization is required to comply 
separately with the charitable solicitation 
registration and reporting requirements 
applicable under state law. 
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E. MANAGING PUBLICATIONS, 
LISTS, AND JOINT WEBSITES

1. Publications
If the 501(c)(3) generally requires that 
an outside group pay for the use of space 
in its publication, the same terms should 
apply to the affiliated 501(c)(4). If the 
501(c)(3) allows other organizations to 
submit occasional articles or to run an-
nouncements of activities in the publi-
cation free of charge, that same courtesy 
may be extended to the 501(c)(4), subject 
to one exception: the 501(c)(3) should not 
allow any organization, whether related 
or unrelated, to place material in the pub-
lication for free that the 501(c)(3) could 
not publish on its own under its tax-ex-
empt status. In particular, a 501(c)(3) 
must avoid running articles about parti-
san political activities in its magazine or 
other publication for free. 

Conversely, if PEN publishes a monthly 
magazine, the Fund may run articles in 
it and pay the allocable cost of space. 
However, there would be a risk if, during 
an election year, PEN publishes editorials 
featuring its endorsed candidates. While 
there is no clear authority on whether the 
Fund could pay for part of the publica-
tion, there is some risk that the IRS would 
view the use of 501(c)(3) funds to pay for 
part of a magazine with political content 
as an impermissible political expenditure.

A 501(c)(3) may, however, sell advertising 
in its newsletter to any entity, including 
a candidate. If such ads are available, the 
501(c)(3) may sell them to candidates and 

EXAMPLE:
PEN would like to publish several 
articles in the PEN Education Fund’s 
quarterly magazine. The articles 
discuss PEN’s grassroots lobbying 
campaigns. The Fund may publish 
these articles and charge PEN the 
fair market value of the cost of the 
allocable portion of the magazine to 
avoid having the costs count against 
the Fund’s limit on lobbying.

EXAMPLE:
PEN wants to run a copy of its 
partisan voter guide in the Fund’s 
magazine. The Fund should discuss 
with legal counsel whether to accept 
this guide for publication. If, however, 
PEN prepares and presents for publi-
cation a candidate questionnaire that 
meets IRS criteria for nonpartisan 
voter education, the Fund could run 
this piece.

any other entity but must do so without 
regard to political preferences and must 
charge the same fair market value. These 
advertisements should be identified as 
“paid advertisements.”

If the 501(c)(4) publishes the magazine 
or newsletter, the same limits do not 
apply to the 501(c)(3)’s placing of arti-
cles or contributing to the publication. 
Because a 501(c)(4) may do anything that 
a 501(c)(3) can do without jeopardizing 
its tax status, the 501(c)(3) may prepare 
articles and submit them for placement 
in a 501(c)(4) magazine. The 501(c)(4) has 
the option of charging fair market value 
or running the article free of cost. There-
fore, PEN’s magazine may run any piece 
prepared by the Fund without charging 
the Fund for placement.

2. Sharing Lists and Databases
If the 501(c)(3) has a contact, email, or 
membership list, it may rent the list 
for fair market value in an arm’s-length 
transaction to the 501(c)(4).16 It is ad-
visable to have a letter of agreement to 
document the terms of the transaction 
and the assessed rental value of the list. 
Alternatively, the groups could exchange 
names if both organizations have lists, or 
parts of lists, of equal value. It may also 



52   THE CONNECTION  |  ALLIANCE FOR JUSTICE

be possible for each group to share the 
costs of developing a list. In this case, the 
costs must be divided evenly or in some 
reasonable manner to avoid having the 
501(c)(3) pay any of the 501(c)(4)’s costs. 
Each organization would own the list and 
be able to use it for its programs. Whatev-
er arrangement the organizations enter 
into to rent, share or exchange lists, it is 
important to ensure that it is consistent 
with applicable privacy policies and with 
any other restrictions on the use of the 
names and contact information such as 
the limits on using cell phone numbers for 
robo or autodialed calls or texts. See page 
AFJ’s Robocalling Rules guide at https://
www.bolderadvocacy.org/resource/
robocalling-rules.

Similar principles should be used in 
sharing a voter file database or model-
ing. Many organizations that engage in 
grassroots organizing and civic engage-
ment use voter files and modeling to 
identify those people to whom they can 
most effectively direct their messages and 
communications. If a 501(c)(3) pays for 
these resources, it must rent the resourc-
es at fair market value to the 501(c)(4). 
The 501(c)(4) may not be allowed to use 
the resources at no charge unless the use 
is limited to charitable or educational 
purposes in which the 501(c)(3) is permit-
ted to engage. Particular caution should 
be used if the 501(c)(4) intends to use the 
database or modeling for partisan political 
purposes. Organizations should seek guid-
ance before engaging in this type of data 
transfer or exchange. This type of trans-
action raises complex issues and there is 
little guidance available as to its legality.

EXAMPLE:
If the Fund rents its list to third 
parties for $75 per thousand names, 
PEN may rent it at that same rate. 
The Fund may allow PEN to use the 
list free of charge if the use is consis-
tent with the exempt purpose of the 
Fund, that is, its educational pur-
pose. For example, if PEN produces 
an educational study that does not 
constitute lobbying, the Fund could 
contribute its list to PEN in further-
ance of this educational activity. 
The transaction would be an in-kind 
contribution to PEN.

3. Applying for a Separate 
Nonprofit Postal Permit
An affiliated 501(c)(4) may not use the 
postal permit of the 501(c)(3). Each orga-
nization must apply for and use its own 
separate nonprofit postal permit. To apply 
for a postal permit to mail at the special 
bulk third-class rates, the organization is 
required to file Form 3624, “Application 
to Mail at Special Bulk Third Class Rates.” 
The application is available at post offices 
and on the Alliance of Nonprofit Mailers’ 
Website at www.nonprofitmailers.org. 
While the organization must pay first-class 
postage while the application is under 
review, it may apply for a refund of the 
difference between the first- and third-
class rates if the permit is granted.17 

4. Joint and Linked Websites
Many affiliated organizations maintain 
Websites that are shared between the 
501(c)(3) and 501(c)(4). Other organiza-
tions choose to have separate Websites 
that are linked in some manner. In a 
situation where a 501(c)(3)’s affiliated 
501(c)(4) does not engage in partisan ac-
tivity to support or oppose candidates or 
political parties, a shared Website works 
well. If the 501(c)(4) engages in partisan 

https://www.bolderadvocacy.org/resource/robocalling-rules
https://www.bolderadvocacy.org/resource/robocalling-rules
https://www.bolderadvocacy.org/resource/robocalling-rules
http://www.nonprofitmailers.org
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political activity, the safest strategy is to 
maintain separate Websites, one for each 
organization. As with other costs dis-
cussed above, in either case, each organi-
zation must pay its share of the costs of 
its Website or its share of a joint Website. 
It is important for the 501(c)(3) to be able 
to demonstrate that it is not subsidizing, 
directly or indirectly, the work of its 
affiliated 501(c)(4). 

501(c)(4) Website: If only the 501(c)(4) 
maintains a Website, it may post content 
on that Website about the programmat-
ic activities or events of any 501(c)(3), 
including its affiliated 501(c)(3). In that 
case, the 501(c)(3) may, but is not re-
quired to pay the (c)(4) for the cost of 
posting the material.

Shared Website: If a 501(c)(3) organiza-
tion owns a Website and allows its related 
501(c)(4) to post content on the Website 
(or if the two organizations have a joint 
Website), and if the 501(c)(4) conducts 
political activity, then political material 
on the Website may be attributed to the 
501(c)(3), resulting in a violation of the 
501(c)(3)’s tax status.

In 2009 the IRS found that a 501(c)(3) 
organization had engaged in prohibited 
political activity when its Website housed 
pages for its related 501(c)(4) organi-
zation.18 In that situation the 501(c)(3) 
organization maintained a Website with 
the 501(c)(4)’s pages nested within that 
site. The layout and design of all pages 
on the site were the same. The 501(c)(3) 
logo appeared on every page of the site; 
the 501(c)(4) pages also bore the logo of 
the 501(c)(4) organization. Endorsements 
of political candidates appeared on the 
501(c)(4) pages. Despite the fact that the 
501(c)(4) paid a proportionate share of 
the Website costs under a cost-sharing 
agreement between the two organizations, 
the IRS determined that the 501(c)(3) had 

engaged in political intervention by host-
ing the endorsements on its Website. 

To avoid this pitfall, a joint Website main-
tained by a 501(c)(3) and its affiliated 
501(c)(4) must clearly distinguish between 
the content that belongs to the 501(c)(3) 
and that which belongs to the 501(c)(4). 
The 501(c)(3)’s banner, logo, address, 
site links, disclaimer, or similar identify-
ing information specific to the 501(c)(3) 
should not appear on any of the 501(c)(4) 
Web pages. Each entity should pay for its 
proportional costs of the Website. It may 
also be helpful to use a distinct layout and 
design for the portion of the Website de-
voted to the 501(c)(3) so as to distinguish 
it clearly from the portion of the Website 
devoted to the 501(c)(4). Even with these 
safeguards, however, it is unclear how the 
IRS would view the shared Website.

Links to affiliated and unaffiliated 
Websites: According to the IRS, not only 
are organizations responsible for the con-
tent on their Websites, but they are also 
responsible for their Web links. A 501(c)(3) 
organization may not use Web links in a 
manner that supports or opposes candi-
dates. To determine whether a 501(c)(3) is 
engaging in impermissible political activ-
ity by linking from its Website to another 
Website, the IRS will look at the context of 
the sponsoring organization’s link. 

Only in very narrow situations may a 
501(c)(3) link to a Website with political 
content. The facts and circumstances 
considered by the IRS will include the 
language that appears on the 501(c)(3)’s 
Website describing the link; whether 
the 501(c)(3)’s link treats all candidates 
equally; whether the link serves a proper 
tax-exempt purpose (such as nonpartisan 
public education) or, conversely, makes it 
appear that the organization is supporting 
an electoral message; and the directness 
of the links between the organization’s 
Website and the Web page containing 
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material supporting or opposing a candi-
date. The IRS has not said what number 
of links constitutes sufficient separation, 
but “electronic proximity—including the 
number of ‘clicks’ that separate the ob-
jectionable material from the 501(c)(3)’s 
Website—is a significant consideration.”19 

After establishing a link, an organization 
has an ongoing duty to monitor it. If an 
organization links to an external Website, 
and if that external Website later changes 
its content so that it becomes political in 
nature, the 501(c)(3) organization may be 
held liable for conducting political activi-
ty, even though the link was permissible 
at the time when it was posted.

In a memorandum regarding the 2008 
elections, the IRS indicated that it would 

“not pursue, at this time, cases involving 
a link between a Website of a section 
501(c)(3) organization and the homepage 
of a Website operated by a related section 
501(c)(4) organization.”20 Of course, if 
the link from the 501(c)(3) Website to its 
related 501(c)(4) includes explicit political 
language, such as, “Click here to see our 
endorsed candidates,” the IRS might pur-
sue a finding of political intervention by 
the 501(c)(3) despite the position stated in 
its 2008 memorandum.

For more information on this issue, 
see Alliance for Justice https://bol-
deradvocacy.org/resource-library/
influencing-public-policy-in-the-digi-
tal-age-the-law-of-online-lobbying-and-elec-
tion-related-activities/.

CHAPTER II NOTES
1.	 461 U.S. 540 (1983). A 2020 non-precedential “pri-

vate letter ruling” raises unanswered questions and 
appears inconsistent with IRS’ prior guidance and 
well-established law based on the principles set out 
in judicial precedents including Regan, and Moline 
Properties, Inc. v. Commissioner, 319 U.S. 436 (1943). 
In PLR 202005020, the IRS concluded that a public 
charity would violate its 501(c)(3) status if it were 
the sole shareholder of a for-profit subsidiary that 
establishes and operates a 527 political committee 
and uses the public charity’s resources, including 
employees and offices, for that purpose, even where 
the PAC pays fair market value to the public charity 
for those re-sources. An organization establishing a 
similar arrangement should consult with a lawyer 
for more information.

2.	 In most cases, an organization will incorporate in 
the state in which most of its activities take place. 
However, some organizations choose to incorporate 
in a different state, which may provide legal advan-
tages related to treatment of nonprofits under state 
law or the certainty of an established body of state 
case law concerning corporations. A full discussion 
of these strategic issues is beyond the scope of this 
guide. An organization with questions in this area 
should consult a lawyer for more information.

3.	 With some exceptions, 501(c) organizations, depend-
ing on their gross receipts, must file one of three 
forms: 990-N, 990-EZ, or 990. See supra note 12. 

4.	 Regan v. Taxation with Representation, 461 U.S. at 544 
n.6; Center on Corporate Responsibility, Inc. v. Schultz, 
368 F. Supp. 863, 866 n.2 (D.D.C. 1973).

5.	 See 26 C.F.R. § 31.3121(s)-1; Rev. Proc. 2013-39(Dec.23, 
2013). The common pay master rules are complex 
and may be found at IRC §§3121(s) and 3306(p).

6.	 Rev. Rul. 81-21, 1981-1 CB 482.
7.	 See 2002 CPE Text, supra note 20, at 367. For a 

more detailed explanation of the IRS position on 
the treatment of FUTA, see https://www.irs.gov/
government-entities/common-paymaster.

8.	 Rev. Rul. 68-489, 1968-2 C.B. 210.
9.	 Treas. Reg. § 56.4911-4(f)(3).
10.	 For a discussion of 501(c)(3) limits on lobbying, 

including the differing definitions and limits for 
grassroots and direct lobbying, see Being a Player, 
Alliance for Justice.

11.	 Treas. Reg. § 56.4911-3(c)(2).
12.	 See IRS Technical Advice Memorandum 9812001 

(Aug. 21, 1996). Political campaign prohibition was 
violated when an organization made a loan to a 
related, non-exempt entity that conducted charita-
ble and political campaign activity. The 501(c)(3) 
did not take any steps to ensure that the related 
entity did not use the funds for political purposes, 
so that, under I.R.C. section 527(f), the loan was a 
contribution to a political organization, regardless of 
the rate of interest charged on the loan.

13.	 Treas. Reg. § 1.527-6(b)(1)(ii).
14.	 For more information about foundation funding 

of 501(c)(4)s, see Philanthropy Advocacy Playbook: 
Leveraging Your Dollars (Alliance for Justice 2015) 
and Investing in Change: A Funder’s Guide to Advo-
cacy (Alliance for Justice, 2004).

15.	 See 2002 CPE Text supra note 20, at 369.
16.	 Courts have held that mailing list rental income is 

royalties, not subject to unrelated business income 
tax. See, e.g., Sierra Club v. Commissioner, 86 F.3d 
1526 (9th Cir. 1996).

17.	 For more information about nonprofit postal issues, 
contact the Alliance of Nonprofit Mailers online at 
http://www.nonprofitmailers.org.

18.	 IRS Technical Advice Memorandum 200908050 
(Feb. 20, 2009), available at http://www.irs.gov/
pub/irs-wd/0908050.pdf

19.	 Memorandum from Lois G. Lerner, Director, IRS 
Exempt Organizations Division, April 17, 2008, 
available at http://www.irs.gov/pub/irs-tege/2008_
paci_program_letter.pdf at 2.

20.	 https://www.irs.gov/pub/irs-tege/internetfielddi-
rective072808.pdf.
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A. INTRODUCTION TO 
POLITICAL ORGANIZATIONS
A political organization is another type 
of tax-exempt entity (organized under 
IRC section 527) and is used primarily to 
fund activities designed to influence the 
nomination or election of candidates for 
public office. Political organizations do 
not operate under the same constraints 
as 501(c)(3)s, which are prohibited from 
influencing elections, or 501(c)(4)s, 
which may influence elections only as a 
secondary activity. 

There are three general categories of 
political organizations as listed below: 

Federal PAC: A Federal PAC as dis-
cussed in this guide is any “political 
committee” registered with the FEC to 
make contributions to or expenditures on 
behalf of federal candidates or commit-
tees. Within this category there are a va-
riety of different structures and types of 
PACs that are subject to specific rules on 
fundraising and spending. A Federal PAC 
may also participate in state and local 
elections where permitted by state law. 

State PAC: A State PAC is any political or-
ganization registered with a state election 
agency to make contributions to or expen-
ditures on behalf of state or local candi-
dates or committees. A State PAC may not 
participate in federal elections. 

527 Organization: A political organiza-
tion may also seek to influence federal or 
state and local elections through activities 
that do not require it to register with the 

FEC (in the case of federal elections) or 
the state election agency (in the case of 
state elections). Such political organi-
zations, sometimes referred to as “527 
organizations,” operate largely outside the 
parameters of the FECA and state law. 
They are, however, required to register 
with and report to the IRS. See Chapter IV, 
§ D for more details. 

This guide primarily addresses the rules 
governing Federal PACs and 527 organiza-
tions established and maintained as sepa-
rate segregated funds (SSFs) of 501(c)(4)s. 
This guide does not provide extensive de-
tail on the political activities conducted by 
nonconnected political organizations, but 
it tries to note where the rules differ from 
those governing activities conducted by 
SSFs. Nor does this guide address in any 
detail political organizations established to 
support or oppose state and local candi-
dates. Each state has its own campaign fi-
nance laws governing this type of activity. 
Generally, such information is available 
through the secretary of state or election 
commission.1 In addition, the Alliance for 
Justice Website has a section devoted to 
state campaign finance laws at https://
bolderadvocacy.org/resource-library/.

B. OVERVIEW OF FEDERAL 
PACS
There are various types of Federal PACs, 
each of which is discussed below. The 
distinctions among these entities depend 
on many factors, including the types of 
expenditures the PAC intends to make and 
the relationship, if any, to a corporation 

CHAPTER III 
Rules Governing Activities of Political 
Organizations

https://bolderadvocacy.org/resource-library/
https://bolderadvocacy.org/resource-library/
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or labor union. Throughout this guide, 
these terms will be used to provide 
additional information on the rules and 
restrictions for each type of Federal PAC. 
Some Federal PACs will fall within several 
categories. For example, a Federal PAC 
may be an SSF and qualify as a multican-
didate committee. 

A Federal PAC is defined as “any commit-
tee, club, association or other group” (1) 
that makes more than $1,000 in political 
expenditures or receives more than $1,000 
in contributions during a calendar year 
for the purpose of influencing federal 
elections and (2) whose “major purpose” 
is the nomination or election of federal 
candidates.2

1. Traditional PAC or Super PAC?
Traditional PAC: Throughout this guide, 
the term “Traditional PAC” is used to dis-
cuss a PAC that is registered with the FEC 
that is not a Super PAC. A Traditional PAC 
may make contributions and expendi-
tures to influence the outcome of federal 
elections, as discussed in Section C of 
this chapter, in compliance with FECA. It 
is subject to contribution limits from its 
contributors. These limits are indexed for 
inflation in odd-numbered years.3 It may 
also participate in state and local elections 
where permitted by state law. A Tradition-
al PAC may be operated as either an SSF 
or a Nonconnected PAC. 

Super PAC: A Super PAC is a federal 
political committee that may make only 
independent expenditures in federal rac-
es; it may not make any in-kind or direct 
contributions to federal candidates. In 
SpeechNow v. FEC, the U.S. Court of Ap-
peals for the District of Columbia Circuit 
held that, if a PAC makes independent 
expenditures only and does not make any 
direct monetary or in-kind contributions 

to federal candidates, the PAC may accept 
unlimited contributions from individu-
al donors. The Super PAC must register 
and file reports with the FEC like other 
Federal PACs. While the court did not 
address the ability of such a PAC to accept 
corporate or labor union contributions to 
its federal account, the FEC ruled in two 
subsequent advisory opinions that a Super 
PAC may also receive unlimited contribu-
tions from corporations and unions and 
presumably also from other sources that 
are permitted to make disbursements in 
connection with a federal election.4 
It may also participate in state and local 
elections where permitted by state law. 

2. Separate Segregated Fund or 
Nonconnected PAC?
Separate Segregated Fund: An SSF is a 
political committee established under the 
sponsorship and continuing control of a 
“connected organization.”5 A Traditional 
PAC may be established as an SSF. At the 
time of publication, the issue of whether 
a Super PAC may be an SSF is unresolved. 
(See Chapter V for discussion of this issue.) 
The connected organization of an SSF may 
be any form of corporation, including an 
incorporated tax-exempt membership orga-
nization (other than a 501(c)(3)). While the 
corporation may not make contributions 
in federal elections, it may participate in-
directly by creating an SSF that is a Federal 
PAC to raise voluntary contributions from 
eligible contributors. With few exceptions, 
treasury funds of an incorporated connect-
ed organization may not be transferred to 
the SSF, but the corporation may finance 
the establishment, solicitation, and admin-
istrative costs of the SSF. The corporation 
may solicit only its restricted class (bona 
fide members, executive and administra-
tive personnel, and their families) for con-
tributions to the SSF. Chapter IV discusses 
establishing and operating an SSF.
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Nonconnected PAC: A Nonconnected 
PAC, as distinguished from an SSF, has 
no connection to a corporation or union. 
Again, both a Traditional PAC and a Super 
PAC may be established as a Noncon-
nected Federal PAC. While individuals 
otherwise associated with a tax-exempt 
organization (including a 501(c)(3) or 
501(c)(4)) may form a Nonconnected 
committee, it must be maintained sepa-
rately from the tax-exempt organization. 
Any apparent direct or indirect finan-
cial support provided by the tax-exempt 
organization will place the Nonconnected 
committee that is not a SuperPAC in legal 
jeopardy of being considered an SSF. 

A Nonconnected PAC has the advantage 
of being able to solicit contributions from 
the general public, but it must pay its 
own administrative and fundraising ex-
penses directly from these contributions 
and not benefit in any fashion from the 
resources of the 501(c)(4). There are some 
exceptions to this rule for Super PACs, as 
discussed below and in Chapter V.

3. Multicandidate Committee 
Status (Traditional PACs Only) 
Both types of Traditional PACs—Noncon-
nected PACs and SSFs—may qualify for 
multicandidate political committee status 
which enable the PAC to make contribu-
tions at a higher level. (This designation 
has no relevance to a Super PAC, howev-
er, because a Super PAC may not make 

contributions in federal races.) A multi-
candidate committee is any committee 
that: (1) has been registered with the 
FEC for at least six months, (2) has more 
than 50 contributors, and (3) has made 
contributions to at least five candidates 
for federal office. Once a committee has 
qualified as a multicandidate commit-
tee, it must file Form 1M (“Notification 
of Multicandidate Status”), alerting the 
FEC that the committee has achieved this 
status. A qualified multicandidate com-
mittee may give a candidate up to $5,000 
per election, whereas a PAC that does 
not have multicandidate status is limited 
to contributions of $2,900. In light of the 
requirement to be registered for at least 
six months, it is important not to wait late 
into an election cycle to set up a Tradi-
tional PAC. When making contributions to 
candidates, a multicandidate committee 
must give to a recipient candidate or cam-
paign committee a written notification 
that it has qualified as a multicandidate 
committee. This statement may be pre-
printed on the committee’s checks. 

C. TRADITIONAL PAC 
PARTICIPATION IN  
FEDERAL ELECTIONS

1. Direct Support of Candidates  
by Traditional PACs
Traditional PACs (both SSFs and Noncon-
nected PACs) may make contributions to 
federal candidates and committees. Note 

SSF Federal PAC Nonconnected Federal PAC

Established and maintained by a corporation or 
labor union

Established by a group of individuals, not a 
corporation or union

May solicit contributions only from a defined 
group of eligible contributors, including 
“members” and executive and administrative 
employees and their families

May solicit the general public for contributions

May have its administrative and fundraising costs 
paid by the corporation or union that controls it

Must pay all administrative and operating 
expenses from solicited funds in the PAC account
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that Super PACs may not make contribu-
tions to federal candidates.

a. Direct Cash Contributions 

A Traditional PAC may make direct 
contributions, usually a check in a law-
ful amount made out to a candidate’s 
campaign and reported to the FEC by 
the candidate and the Traditional PAC. 
Contributions to federal candidates from 
a Traditional PAC that has qualified for 
multicandidate committee status are lim-
ited to $5,000 per candidate per election. 
The primary and general elections count 
as separate elections. Thus, a Traditional 
PAC may contribute $10,000 to a candi-
date in an election cycle if the candidate 
runs in both a primary and a general 
election. Prior to qualifying as a multican-
didate committee, a Traditional PAC may 
only contribute up to $2,900 per candidate 
per election.

b. In-Kind Contributions

Traditional PACs may offer services or 
goods to candidates at no charge or at 
reduced cost. All such in-kind contri-
butions count against the single-con-
tribution limit that applies to cash 
contributions. Thus, if a Traditional PAC 
that qualifies for multicandidate commit-
tee status conducts a phone bank coor-
dinated with a federal candidate worth 
$1,000, the Traditional PAC may contrib-
ute only another $4,000 in cash toward 
the same election. Valuation of in-kind 
contributions must be at fair market val-
ue, not at actual cost to the organization.

A Traditional PAC, for example, might 
charge a candidate its actual costs in 
making available the use of office space 
or other facilities. If the charge is below 
the fair market value of what is provided, 
the difference between the actual charge 
and the fair market value represents a 
reportable in-kind contribution subject to 
the contribution limits.
 

c. Earmarking (Bundling) Contributions 

An earmarked contribution is one direct-
ed by a contributor through an interme-
diary or conduit, which sends a “bundle” 
of checks to the candidate for whom they 
are intended. Bundling enables individual 
contributors to make personal contribu-
tions to a candidate in such a way that the 
candidate recognizes that the contributor 
is committed to a particular public policy 
issue or organization. A Traditional PAC 
may function as a conduit for earmarked 
(bundled) contributions. A political or-
ganization not registered with the FEC, 
including a 527 organization, may not 
bundle contributions.6 A 501(c)(4) is also 
prohibited from bundling, but its SSF Tra-
ditional PAC may do so as long as all the 
associated costs are paid for by the SSF.7

If proper procedures are followed, bun-
dled contributions count only against the 
original contributor’s contribution limit, 
not against the conduit’s contribution lim-
it. However, if the conduit exercises any 
“direction or control” over the choice of 
recipient candidate, then the earmarked 
contribution is considered to be a contri-
bution by both the original contributor 
and the conduit.8 The FEC has not issued 
clear guidance defining “direction or con-
trol.” When a Traditional PAC solicitation 
offers prospective donors a choice of sev-
eral candidates to whom the donors may 
contribute, “direction or control” generally 
has not been deemed present. 

In addition, a Traditional PAC that is bun-
dling contributions for candidates must 
follow specific guidelines for recordkeep-
ing, reporting, timing, and designation of 
earmarked contributions.9

The costs associated with soliciting the 
contributions, forwarding the contri-
butions to the candidate, and associat-
ed recordkeeping and reporting must 



 THE CONNECTION  |  ALLIANCE FOR JUSTICE     59 

generally be treated as either in-kind 
contributions or independent expendi-
tures to the candidate benefiting from 
the contributions, unless the candidate 
pays them.

FEC Form 3L: Candidate committees, 
political party committees, and leadership 
PACs that receive bundled contributions 
are required to file bundling disclosure 
reports on FEC Form 3L if they receive two 
or more bundled contributions that in the 
aggregate exceed the “reporting threshold” 
during the applicable reporting period. The 
reporting threshold for 2021 is $19,300; this 
amount is indexed for inflation. For pur-
poses of the Form 3L, the term “bundled 
contribution” is defined broadly to include 
any contribution that is either (1) forward-
ed to a reporting committee by a Lobby-
ing Disclosure Act lobbyist/registrant or 
lobbyist/registrant PAC or (2) received by 
the reporting committee and credited to a 
lobbyist/registrant or lobbyist/registrant 
PAC through “records, designations, or 
other means of recognizing that a certain 
amount of money has been raised.”10 

d. Polling Activity

FEC regulations set out special rules for 
the donation of polling data to candi-
dates.11 Because polling data results rep-
resent something of value, their donation 
to federal candidates generally constitutes 
an in-kind contribution and must be paid 
for by a Traditional PAC within its contri-
bution limits.12 However, the polling data 
is not an in-kind contribution if, before 
providing them to a candidate, the com-
mittee makes them public through a press 
release or similar means, as long as there 
has been no coordination or prearrange-
ment with the candidate.

A Traditional PAC that donates polling 
data to several candidates may calculate 
the reportable in-kind contribution to 
each by dividing the total cost of the poll 

by the number of candidates who receive 
it. As a result, a poll that cost $5,000, 
provided immediately in full to each of 
five candidates, is only a $1,000 in-kind 
contribution to each. 

The regulations use the concept of 
“aging,” by which the value of a poll as 
an in-kind contribution declines as time 
passes and the data becomes stale. These 
values are keyed to the date on which the 
contribution of polling results is made to 
the candidate: 

•	 Polling data provided 15 days or less 
from the date on which the Federal 
PAC receives the poll result are worth 
100 percent of the calculated value.

•	 Polling data provided 16 to 60 days 
from the date on which the Federal 
PAC receives the poll result are worth 
50 percent of the calculated value.

•	 Polling data provided 61 to 180 days 
from the date on which the Federal 
PAC receives the poll result are worth  
5 percent of the calculated value.

After 180 days, the poll no longer carries 
value and is not a reportable in-kind con-
tribution if provided to the candidate. 

2. Independent Expenditures—
Rules and Reporting
Both Traditional PACs and Super PACs are 
permitted to make independent expendi-
tures in federal races. 

While 501(c)(4) organizations may also 
make independent expenditures, they 
may be subject to tax under IRC section 
527(f). (See Chapter 1, § C(4).) Therefore, 
if a 501(c)(4) has significant investment 
income, it may be advantageous to carry 
out independent expenditures through a 
Federal PAC. 

A Traditional PAC or Super PAC makes 
an independent expenditure when 
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it finances a public communication 
containing express advocacy, provided 
that the expenditure is not made with 
the cooperation or consent of, or in 
coordination with or at the request or 
suggestion of, any candidate or the agent 
of any candidate. (See Chapter I, § D(2) 
for a discussion of “express advocacy.”) 

There is no limit on how much a PAC 
may spend on independent expendi-
tures. If, however, it is determined that 
an expenditure is not independent, it is 
an in-kind contribution and therefore 
subject to FECA contribution limits. For 
this reason, Traditional PACs and Super 
PACs that anticipate making independent 
expenditures must be careful to avoid co-
ordination with a candidate, a candidate’s 
campaign, or the appropriate political 
party. (See Chapter I, § E for a detailed 
discussion of coordination.) 

With few exceptions, communications, 
including independent expenditures, paid 
for by a Traditional PAC or Super PAC 
must contain a disclaimer notice stating 
who financed the communication and 
that the communication was not autho-
rized by any candidate.13 See Section F 
of this chapter for a discussion of PAC 
disclaimer requirements.

Independent expenditures must be 
reported by a Traditional PAC or Super 
PAC and must be individually itemized 
on Schedule E of FEC Form 3X (“Report 
of Receipts and Disbursements”) once the 
calendar year total paid to a vendor or 
other person exceeds $200 with respect 
to a particular election.14 In addition, 
all independent expenditures totaling 
$10,000 or more relating to a specific race 
must be reported on FEC Form 3X within 
48 hours of public dissemination or dis-
tribution. Each additional time that fur-
ther expenditures for that election reach 
$10,000 up to 20 days before the election, 

the organization must file another report 
within 48 hours. Within the final 20 days 
before an election, the threshold amount 
drops to $1,000 and the reporting period 
shortens to 24 hours. Contracts obligating 
funds, as well as actual disbursements, 
must be included.

D. 527 ORGANIZATIONS	
Entities referred to in this guide and 
in common political parlance as “527s” 
are political organizations that seek to 
influence elections but conduct activi-
ties that are not subject to the rules and 
requirements applicable to Federal PACs 
and State PACs. While the term “527” is 
generally used to describe this type of 
group, it is important to remember that all 
political organizations, including Federal 
PACs and State PACs, are exempt from tax 
under section 527. Particularly with the 
emergence of Super PACs, this type of 527 
organization is considerably less likely 
to be useful. The major advantage of the 
Super PAC, when compared to a “527 or-
ganization,” is that it may conduct all the 
same activities and carry out unlimited 
independent expenditures. The most obvi-
ous advantage of a 527 that is not a Super 
PAC is that the 527 is not required to regis-
ter with the FEC or similar state agency 
because it does not qualify as a PAC or 
political committee for the purposes of 
federal or state law. It is required, how-
ever, to register and report with the IRS. 
(See Chapter V, § D.) 

1. Tax Rules 
A 527 organization may be established as 
an SSF of a 501(c)(4) organization (or any 
501(c) organization except a 501(c)(3)), 
or it may be a non-connected entity. 
Unlike a 501(c)(4), which must limit its 
political activities to ensure that they do 
not compromise its primary purpose, a 
527 must expend its funds exclusively to 
influence elections. 
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A 527 organization may conduct voter 
education and registration activities that 
are timed to coincide with an election and 
targeted at geographic areas where elec-
tions are occurring. The fact that these 
activities are conducted to influence the 
public’s judgments about the positions of 
particular candidates and officeholders 
distinguishes them from similar activities 
that may be conducted solely for lobbying 
or educational purposes by 501(c)(3)s and 
501(c)(4)s. In addition, because of the elec-
tion-related content, targeting, and timing, 
a 501(c)(3) would not be permitted to 
distribute similar voter guides or records 
or conduct partisan voter registration.

The types of voter education communica-
tions that are treated as exempt function 
expenditures and, thus, may be devel-
oped and paid for by a 527 organization 
include:15 

•	 voter guides on issues that identify 
where particular candidates stand on 
those issues;

•	 voting records that show the positions 
of incumbent officeholders and com-
pare challengers’ views on the same 
issues;

•	 some types of grassroots lobbying 
communications and issue advocacy, 
as well as door-to-door canvassing and 
other events timed and targeted to 
influence an election; and

•	 voter registration and voter turnout 
activities targeted to areas where the 
issues are thought to be important to 
voters’ choices.

These activities are likely to be subject 
to federal or state campaign finance 
laws, particularly if they include express 
advocacy or the functional equivalent of 
express advocacy, that must be reviewed 
prior to engagement.

2. Campaign Finance Rules 
While a 527 organization must have a 
political objective for its activities, if it 
conducts express advocacy on the federal 
level, it must not have influencing federal 
elections as its major purpose, or else it 
will be required to register and report as 
a Federal PAC. “Major purpose” is not 
well-defined, and there is currently 
considerable disagreement among the 
FEC’s Commissioners and pending 
litigation about how to determine 
major purpose, but the term certainly 
means that if at least a majority of 
an organization’s spending is express 
advocacy pertaining to federal elections, 
is required to register as a Federal PAC. 
In some cases the FEC has evaluated 
an organization’s governing documents, 
solicitations, and communications, in 
addition to its expenditures, to determine 
its “major purpose.”16 In other cases, the 
FEC has disagreed on what expenditures 
should be taken into account, with some 
Commissioners taking the position that 
only federal independent expenditures 
should be used to calculate major purpose 
and other Commissioners advocating 
a broader review of an organization’s 
activities. If a PAC does cross the $1,000 
express-advocacy barrier, but influencing 
federal elections is not its major purpose, 
then it needs to register only with the 
IRS and not with the FEC, although 
it will have to comply with the FEC’s 
special reporting and message disclaimer 
requirements for its independent 
expenditures and electioneering 
communications.

A 527 organization must also avoid any 
coordination or cooperation with a can-
didate, the candidate’s campaign, or a 
political party in conducting its activities, 
largely because it cannot make direct 
or indirect contributions. If the activi-
ties are conducted in coordination or in 
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cooperation with a candidate or a candi-
date’s campaign, the entire expenditure 
will be considered an in-kind contribution 
for the purpose of federal election law. 
(See Chapter I, § E for a discussion of 
coordination.)

EXAMPLE:
The PEN board votes to create a voter 
education 527, a distinct fund from 
PEN or PENPAC. This 527 decides to 
pay for the research, development, 
and distribution of a voter guide 
that informs the voters about the 
candidates in a particular race. The 
guide lists the candidates and their 
positions on two issues central to 
the campaign and the organization’s 
agenda. It will be sent out two weeks 
before the election in an area where 
the 527 has determined, through re-
search, that potential voters are most 
concerned about these issues. This 
activity is timed and targeted to have 
an election-related impact and would 
therefore qualify as an appropriate 
activity for the 527.

and many states require the formation 
and legal registration of a State PAC, it is 
essential to consult state law and advis-
able to consult counsel regarding these 
requirements.17

F. DISCLAIMERS FOR PUBLIC 
COMMUNICATIONS
All public communications by a 
Traditional PAC or Super PAC must carry 
a disclaimer, regardless of whether the 
communication expressly advocates the 
election or defeat of a candidate.18 A pub-
lic communication includes any broad-
cast, newspaper or magazine ad, billboard 
or mass mailing, telephone bank to the 
general public, or other form of general 
public political advertising.19 In addition, 
Internet advertising (communications 
placed for a fee on another person’s Web-
site), email of more than 500 substantially 
similar communications, and all Websites 
of a Traditional PAC or Super PAC must 
also have a disclaimer.20 

1. Format
Disclaimers must be “clear and conspic-
uous,” so as to give the viewer, listener, 
or reader adequate notice of the entity 
paying for and authorizing the commu-
nication.21 The disclaimer must not be 
difficult to read or hear, and it may not be 
easily overlooked. It must be contained 
in a printed box, printed with reasonable 
contrast, and set apart from the rest of 
the communication. A disclaimer in a 
12-point font size satisfies the require-
ment when used in materials no larger 
than two by three feet.

2. Content—General Rule
If the communication is authorized by a 
candidate (or the candidate’s campaign 
committee or an agent of either) but paid 
for by a Traditional PAC, the disclaim-
er must clearly state who paid for the 

E. SUPPORT OF STATE OR 
LOCAL CANDIDATES
Some states permit 501(c)(4)s and oth-
er corporations to make contributions 
directly to state and local candidates with 
or without specific limits and reporting 
requirements. States that do not permit 
direct contributions to candidates may 
permit corporations, including 501(c)(4)s, 
to establish and maintain State PACs. 
States vary as to whether a corporation 
may be permitted to pay the fundraising 
and administrative costs of a State PAC. In 
many states a group may make contribu-
tions to state or local candidates from its 
Federal PAC. These must then be reported 
to the FEC on the federal report, and the 
state may also require a separate state re-
port. Because every state law is different 
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communication and that it is authorized 
by the candidate, committee, or agent. 
If the communication is paid for by a 
Traditional PAC or Super PAC but is not 
authorized by the candidate, committee, 
or agent, then the disclaimer must state 
the PAC’s full name and either its perma-
nent street address, its telephone num-
ber or Web address, and the fact that the 
communication is not authorized by any 
candidate or campaign.

EXAMPLE 1:
PENPAC pays for an advertisement 
authorized by Smith for Congress. 
The advertisement will be treated as 
an in-kind contribution subject to the 
applicable contribution limits. The 
disclaimer could read: 

“Paid for by Protect the Environment 
Now PAC and authorized by Smith  
for Congress.”

themselves and state that they have ap-
proved the communication. For television 
communications, the statement must be 
either conveyed by a full-screen view of 
the candidate or accompanied by a clearly 
identifiable photograph of the candidate 
that appears during the voiceover and 
covers at least 80 percent of the vertical 
screen height. Additionally, television ads 
must include a statement that appears at 
the end of the advertisement, stating con-
tent similar to the audio statement, that 
(1) appears for at least four seconds, (2) 
has a reasonable degree of color contrast 
between the disclaimer and the back-
ground image, and (3) occupies at least 
four percent of the vertical picture height. 

Communications not authorized by 
a candidate: Communications paid for 
by a political committee or other entity 
and not authorized by a candidate, such 
as independent expenditures, require a 
disclaimer stating the name and address 
of the political committee responsible for 
the communication and, if applicable, 
the name of the sponsoring committee’s 
connected organization.

If the communication is broadcast on the 
radio, the statement must be spoken clear-
ly. If the communication is transmitted on 
television, cable, or satellite, the statement 
must be accompanied by a voiceover 
stating the information, and the disclaim-
er must appear in writing at the end of 
the communication in a clearly readable 
manner with a reasonable degree of color 
contrast to the background and be shown 
for a period of at least four seconds.

The name of the connected organization 
is not required if its name is already pro-
vided in the original statement. For exam-
ple, because the name of the connected 
organization must be restated in the name 
of its SSF, stating the name of the SSF only 
would be sufficient.

EXAMPLE 2:
PENPAC pays for an independent 
expenditure in support of Smith for 
Congress. The disclaimer could read: 

“Paid for by Protect the Environment 
Now PAC, www.penpac.org [or phone 
number or street address], and not  
authorized by any candidate or 
candidate’s committee.”

3. Special Rules for Different  
Types of Communications
a. Broadcast Communications

Communications authorized by a 
candidate: For radio and television 
communications authorized by a can-
didate (or the candidate’s campaign or 
agent), candidates must verbally identify 

http://www.penpac.org
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EXAMPLE:
The following statement satisfies the 
“responsible for” requirements for 
broadcast communications: “Paid 
for by Protect the Environment Now 
PAC, www.penpac.org [or street 
address or phone number], and 
not authorized by any candidate or 
candidate’s committee. PENPAC is 
responsible for the content of this 
advertisement.”

c. Websites

The Website of a Traditional PAC or Super 
PAC must state the name of the PAC 
paying for the Website and whether it is 
authorized by a candidate or committee. 
Password-protected Websites available 
only to an organization’s members are 
not required to have a disclaimer. Where 
required, the disclaimer must be “clear 
and conspicuous.” Although the current 
regulations are silent about specific re-
quirements for Website disclaimers, the 
FEC previously approved a Traditional 
PAC’s Website containing a disclaimer that 
(1) appeared on the homepage and imme-
diately following a request for contributor 
information and (2) was printed in the 
same type size as much of the text in the 
body of the Website. If a 501(c)(4) has pag-
es on its Website that are paid for by its 
Traditional PAC or Super PAC, those PAC 
pages should have a disclaimer that states 
that the PAC has paid for the content.

EXAMPLE:
If PENPAC’s Website is available to the 
general public and is not authorized 
by any candidate or campaign, the 
following disclaimer could be used: 

“Paid for by PENPAC, www.penpac.
org, and not authorized by any candi-
date or candidate’s committee.”

b. Phone Banks

Live caller phone banks to the general 
public, defined as more than 500 substan-
tially similar phone calls within a 30-day 
period to individuals other than a group’s 
members, must carry a disclaimer.22 The 
caller must identify the name of the entity 
paying for the call and, if applicable, the 
name of the sponsoring Federal PAC’s 
connected organization, as well as wheth-
er the call is authorized by a candidate or 
candidate’s committee. To be clear and 
conspicuous, it must be delivered in a 
manner that is not hard to hear (either 
because it is not audible or because it is 
stated too quickly). It is not clear whether 
a caller must state the complete disclaim-
er at the beginning of the phone call, or 
whether it is acceptable to provide some of 
the information at the end of the conversa-
tion. (See also Chapter I, § D(8) regarding 
additional rules applicable to robocalls.)

EXAMPLE:
PENPAC pays for a phone bank to the 
general public, and no candidate or 
campaign authorizes the commu-
nication. The following disclaimer 
could be used: “This call is paid for by 
PENPAC and is not authorized by any 
candidate or candidate’s committee. 
PENPAC is the political action com-
mittee of Protect the Environment 
Now. You can learn more about PEN-
PAC at our Website, www.penpac.org.”

http://www.penpac.org
http://www.penpac.org
http://www.penpac.org
http://www.penpac.org
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CHAPTER III NOTES
1.	 For a list of state campaign finance offices, see FEC, 

https://www.fec.gov/resources/cms-content/docu-
ments/cfsded.pdf.

2.	 52 U.S.C. § 30101(4); See Buckley v. Valeo, 424 U.S. 1, 
79 (1976); The Real Truth about Abortion v FEC, 681 
F.3d 544 (4th Cir. 2012); 72 Fed. Reg. 5,595, 5,596-97 
(Feb. 7, 2007).

3.	 See 11 C.F.R. § 100.5(e)(3); Federal Election 
Commission, Contribution Limits at https://
www.fec.gov/help-candidates-and-committees/
candidate-taking-receipts/contribution-limits/.

4.	 See SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 
2010); see also FEC Advisory Opinions 2010-11 and 
2010-09. 

5.	 52 U.S.C. §§ 30101(4)(B), (7).
6.	 11 C.F.R. § 110.6(b)(2)(ii).
7.	 11 C.F.R. § 110.6.
8.	 11 C.F.R. § 110.6(d); See FEC vs. National Republican 

Senatorial Committee, 966 F.2d 1471 (D.C. Cir. 1992) 
(holding that insufficient “direction or control” 
existed to require contributions to count against a 
committee that requested donations to be divided 
equally among four Republican candidates).

9.	 11 C.F.R. §§ 110.6(c), 102.8(c), 102.9(a)(4).
10.	 11 C.F.R. § 104.22(a)(6).
11.	 11 C.F.R. § 106.4. 
12.	 11 C.F.R. § 106.4(b). 
13.	 11 C.F.R. § 110.11(a)(1).

14.	 See 11 C.F.R. § 104.4(b)(2) for reporting require-
ments related to independent expenditures. Expen-
ditures supporting candidate A and those made to 
oppose candidate A’s opponent are added together 
to count toward the threshold. However, expendi-
tures to support a Senate candidate and a House 
candidate in the same location are not aggregated 
together to count toward the threshold, nor are 
expenditures made in a candidate’s primary elec-
tion aggregated with general election expenditures 
for the same candidate.

15.	 See, e.g., IRS Priv. Ltr. Ruls. 199925051, 9652026, 
9808037, and 9725036.

16.	 Buckley, 424 U.S. at 79; FEC, Final Rule, “Political 
Committee Status,” 72 Fed. Reg. 5,595, 5,596-97 
(Feb. 7, 2007).

17.	 For a listing of state offices that will have important 
information on each state’s laws, see FEC, https://
www.fec.gov/resources/cms-content/documents/
cfsded.pdf.

18.	 11 C.F.R. § 110.11(a)(1).
19.	 11 C.F.R. § 110.11(a) (referring to § 100.26). Skywrit-

ing, stickers, pens, water towers, and other media 
where a disclaimer is impractical are not required 
to carry a disclaimer; id. § 110.11(f)(1).

20.	 11 C.F.R. §110.11(a).
21.	 See 11 C.F.R. § 110.11(c) for specific requirements 

and exceptions.
22.	 11 C.F.R. § 110.11(a).

https://www.fec.gov/resources/cms-content/documents/cfsded.pdf
https://www.fec.gov/resources/cms-content/documents/cfsded.pdf
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.fec.gov/resources/cms-content/documents/cfsded.pdf
https://www.fec.gov/resources/cms-content/documents/cfsded.pdf
https://www.fec.gov/resources/cms-content/documents/cfsded.pdf
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A separate segregated fund (SSF) is a polit-
ical organization that is tax-exempt under 
Internal Revenue Code section 527. It may 
be a Traditional Federal PAC, State PAC, 
or a 527 organization that does not report 
to the Federal Election Commission or 
any state election agency. At the time of 
publication, the issue of whether a Super 
PAC may be established as an SSF remains 
unresolved. (See Chapter V.) An SSF may 
be established and maintained by a 501(c) 
organization, including a 501(c)(4), but not 
a 501(c)(3).1 Generally, an SSF’s purpose 
is to conduct political activities in which 
the 501(c)(4) is not permitted to engage 
or that may subject the 501(c)(4) to tax 
if they are carried out directly. The SSF 
account must be strictly segregated from 
the other accounts of the 501(c).

This chapter describes the basic rules for 
(1) establishing an SSF, (2) starting an SSF 
that is a Federal PAC registered with the 
FEC, (3) accounting and reporting respon-
sibilities for all Federal PACs, and (4) regis-
tering with the IRS as an SSF that intends 
to conduct activities to influence elections 
without triggering registration and report-
ing requirements under federal or state 
campaign finance law (a “527”). You will 
need to consult state law to determine the 
rules for establishing an SSF that operates 
as a state-level political committee.

A. RULES APPLICABLE TO 
ESTABLISHING ALL SSFS

1. How to Organize the 
Committee
There are some rules that apply to all 
SSFs whether they are registered with the 

FEC, a state agency, or the IRS. There are 
others that apply only to certain SSFs, and 
those distinctions are noted. 

In order for an SSF to qualify and main-
tain eligibility for tax exemption under 
IRC section 527, it must be organized and 
operated for the purpose of accepting con-
tributions and/or making expenditures for 
an exempt function. An “exempt function” 
means influencing or attempting to influ-
ence the selection, nomination, election, 
or appointment of any individual to any 
federal, state, or local public office. An SSF 
is not required to apply to the IRS for rec-
ognition of its exemption from federal tax.

Federal law does not require any specific 
form of organization for an SSF, and it 
does not require that an SSF manage its 
affairs by the terms of bylaws or other for-
mal organizing documents. In this sense, 
SSFs have a wide range of organizational 
options available to them. Some SSFs au-
thorize the treasurer to make virtually all 
major decisions. Other SSFs operate un-
der more complicated arrangements for 
making these decisions, such as the use of 
an executive committee that draws on the 
participation of leaders in the connected 
501(c)(4) organization to make contribu-
tion and other operating decisions.

2. Employer Identification 
Number
The SSF must apply for an employer 
identification number (EIN) by filing a 
Form SS-4 with the IRS. The SSF may not 
use the EIN of its connected 501(c)(4) if 
it wishes to have a separate legal identi-
ty from the 501(c)(4). Generally, a bank 

CHAPTER IV 
Establishing and Operating a Separate 
Segregated Fund
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will not open an account until the SSF 
has obtained an EIN. This step must be 
taken even if the SSF will not have any 
employees of its own. The IRS online 
Form SS-4 (Application for EIN) can be 
found online at https://www.irs.gov/
businesses/small-businesses-self-em-
ployed/apply-for-an-employer-identifica-
tion-number-ein-online.

3. Depository
The SSF must open a bank account(s) 
into which all funds must be deposited 
and from which all expenditures must 
be made. It is generally impermissible 
for any SSF to receive and spend funds 
without first depositing them in the de-
pository account.
 

4. Fundraising
All fundraising solicitations for SSFs must 
remind potential donors that contribu-
tions to these organizations are not tax-de-
ductible. (See the disclaimer requirements 
in Chapter I, § (D)(7).)

It may be possible for a 501(c)(4) organi-
zation to transfer funds to an SSF that is 
not a Federal PAC, as long as the transfers 
are made “promptly and directly.”2 If 
the transfer is not made “promptly and 
directly,” the amounts transferred will 
be considered exempt function expendi-
tures (expenditures for political activity) 
subject to tax under IRC section 527. The 
rules governing these transfers, summa-
rized briefly below, are very complex and 
require careful attention.

•	 The transfer procedures must be made 
in accordance with applicable state and 
federal law. 

•	 The 501(c) organization must main-
tain adequate records to demonstrate 
that the transfer was made up of 
dues or political contributions, not 
investment income. 

•	 The dues or contributions may not 
be used to generate investment in-
come for the 501(c) organization. This 
requirement prevents the organization 
from holding funds for a significant 
period of time in an interest-bearing ac-
count and transferring them to the SSF. 
For this reason, many organizations 
choose to use non-interest-bearing 
accounts to collect dues and contribu-
tions. If an interest-bearing account 
is used, the transfers must be made 
“promptly.” The IRS ruled informally 
that funds were transferred “promptly” 
when the transfers were made once or 
twice a month.3

The FECA, applicable to all Traditional 
PACs and Super PACs, has many addition-
al rules and requirements for fundraising 
discussed in Section B of this Chapter. 
State law varies and must be consulted 
to determine if a 501(c)(4) may transfer 
funds and, if so, the applicable rules.

5. Tax Returns
Certain SSFs must file Form 990 or Form 
990-EZ, depending on their registration 
and revenue. All Federal PACs are exempt 
from these filings. For SSFs that are not 
registered with the FEC, the filing require-
ments depend on whether or not the com-
mittee is a qualified state or local political 
organization (QSLPO), meaning that its 
political activities relate solely to state and 
local office and it is registered and reports 
in states whose law requires disclosure of 
contributions and expenditures similar to 
the IRS requirements. QSLPOs must file 
Form 990 or Form 990-EZ only if the com-
mittee has gross receipts of $100,000 or 
more. Non-QSLPO committees must file 
Form 990 or Form 990-EZ if their gross 
receipts are $25,000 or more. No section 
527 political organizations (including both 
QSLPOs and non-QSLPOs) are required to 
file a Form 990-N. Additional information 

https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
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on Form 990 filing requirements may 
be found at https://www.irs.gov/chari-
ties-non-profits/exempt-organization-an-
nual-filing-requirements-overview.

Forms 990 and 990-EZ are due on the 
fifteenth day of the fifth month after the 
close of an organization’s tax year. An 
organization may obtain an automatic six-
month extension on its Form 990 or 990-
EZ by filing Form 8868 prior to the date 
on which its Form 990 or 990-EZ is due. 
https://www.irs.gov/pub/irs-pdf/f8868.pdf

The SSF must also file a tax return (Form 
1120-POL, “Income Tax Return for Cer-
tain Political Organizations”) on the fif-
teenth day of the fourth month after the 
end of the tax year if it has investment 
income (including interest or dividends) 
or nonexempt function expenditures in 
excess of $100 during the tax year. The 
due date for an SSF with a tax year end-
ing December 31 is April 15. There may 
be similar state filing requirements.

B. ESTABLISHING AN SSF THAT 
IS A FEDERAL PAC	
Throughout this section, the term “SSF 
Federal PAC” is used to discuss Traditional 
PACs. If a Super PAC is formed as an 
SSF, many of the rules will be the same, 
but note that it is unclear at the time of 
publication if Super PACs may be set up 
as SSFs. In cases where there are different 
rules, those differences are noted. 

1. Registering With the Federal 
Election Commission
An SSF Federal PAC must register with 
the FEC by filing a Statement of Orga-
nization (FEC Form 1) within 10 days of 
any action by the connected organization 
toward establishing it, including passage 

of a resolution by the board of directors 
of a 501(c)(4) authorizing the estab-
lishment of an SSF. This form requires 
certain basic information, including 
the formal name of the committee, the 
name and location of its bank, the name 
of its treasurer, and the custodian of its 
records. It does not matter whether the 
new SSF has raised any money. As long 
as the connected organization has autho-
rized raising money, the SSF must register. 

Although the same form is used to reg-
ister either an SSF Federal PAC or a 
Nonconnected Federal PAC, there are 
differences in how the form should be 
completed for each type of entity. These 
differences are highlighted below and in 
Chapter V. 

2. Name of the Committee
The official name of the SSF Federal PAC 
must include the full name of its connect-
ed organization. A shortened form of the 
official name may be used on letterhead 
or checks, provided that the short name 
includes a clearly recognizable abbreviat-
ed form or acronym.4 

EXAMPLE:
If the PEN Board decides to set up 
a Federal PAC, the name of the new 
organization cannot simply be  
“Political Action Committee” or 
“Good Government Fund.” The 
official name must be “Protect the 
Environment Now Political Action 
Committee.” The PAC may indicate 
on its Statement of Organization that 
it will use PENPAC as a well-known 
abbreviation, but that cannot be the 
official name.

https://www.irs.gov/charities-non-profits/exempt-organization-annual-filing-requirements-overview
https://www.irs.gov/charities-non-profits/exempt-organization-annual-filing-requirements-overview
https://www.irs.gov/charities-non-profits/exempt-organization-annual-filing-requirements-overview
https://www.irs.gov/pub/irs-pdf/f8868.pdf
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FILLING OUT THE FEC STATEMENT OF ORGANIZATION
(See Chapter V for special rules for Super PACs.)

SSF Federal PAC Nonconnected Federal PAC

1. 	 Full name and 
address of 
Federal PAC 

Must include the full name of the 
sponsoring corporation; address may be a 
post office box.

No federal rule on naming a nonconnected 
committee, except if the PAC’s name 
includes the name of a federal candidate, 
the candidate must authorize the use of 
their name. 11 CFR 102.14(a).

2. 	Date The date on which the Statement of Organization is submitted to FEC.

3. 	Amendment Because this is the initial filing and not an amendment to a previous filing, check “no” 
box. 

4. 	Type of  
Committee

Check box (e) (“This committee is 
a separate segregated fund”); the 
committee must indicate whether or not it 
is a lobbyist/registrant PAC.

Check box (f) if the committee plans to 
support or oppose more than one federal 
candidate.

5. 	Connected 
Organization/ 
Affiliated 
Committees 

The connected organization is the 
corporation setting up the SSF; affiliated 
committees are any Federal PACs 
established by the parent or subsidiaries 
of the parent. The box for “corporation” 
should be checked under the larger box.

Generally no, unless the committee is 
affiliated with another registered political 
action committee; generally, committees 
are affiliated when they are established, 
financed, maintained, and controlled by 
the same person or organization.

6. 	Custodian of 
Records 

Usually the PAC treasurer, although some organizations use an outside accountant for 
this purpose.

7. 	Treasurer Anyone, including a employee or an officer of the connected organization; the 
appointment of an assistant treasurer is advisable in order to sign checks in the event 
that the treasurer is not available. (See section C(4) of this chapter for discussion of the 
treasurer’s legal liability.)

8. 	Depository The bank or other financial institution in which the PAC deposits its funds; it is not 
necessary to list multiple accounts in the same bank.

Under certain circumstances, Federal 
PACs not established by the same parent 
may be considered affiliated. The FEC 
looks at the following factors, among 
others, to determine affiliation: similar 
patterns of contributions; large trans-
fers of money from one organization to 
another; and “common control,” such as 
control by one Federal PAC or its connect-
ed 501(c)(4) over another PAC’s deci-
sion-making authority.5

The consequences of affiliation are 
important. Affiliated committees share a 
single limitation on contributions to fed-
eral candidates. Thus, if a multicandidate 

3. Affiliation of SSF Federal PACs	
All SSF Federal PACs established, fi-
nanced, maintained, or controlled by 
different parts of the same organization 
are considered to be affiliated. Thus, SSF 
Federal PACs established by regional 
or state groups or chapters of the same 
501(c)(4) organization are affiliated with 
the parent’s Federal PAC. However, some 
local organizations are only loosely asso-
ciated with a national organization, and 
therefore their SSF Federal PACs may not 
be considered affiliated. To determine 
whether your organization is affiliated 
with another organization, it is wise to 
consult an attorney. 
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parent SSF Federal PAC contributes $4,500 
to a particular federal candidate for an 
election, any affiliated Federal PACs 
would be collectively limited to contrib-
uting only an additional $500 to the same 
candidate for the same election. Affiliated 
committees also share common limits on 
the contributions that they may accept 
from the same donor. (See Chapter V re-
garding affiliation rules and Super PACs.)

4. Committee Officers
Federal law requires an SSF Federal PAC 
to name only one officer, a treasurer. The 
treasurer is responsible for processing all 
PAC receipts, authorizing contributions 
and expenditures by the PAC, maintaining 
PAC books and records, and seeing to the 
preparation and timely filing of accu-
rate financial disclosure reports with the 
FEC. A custodian of records must also be 
designated. This role may be filled by the 
treasurer or another person responsible 
for day-to-day recordkeeping.

The treasurer may delegate day-to-day 
accounting and reporting responsibilities 
to another person. However, the treasur-
er remains the responsible party for pur-
poses of federal law. Without a treasurer, 
an SSF Federal PAC may not accept con-
tributions or make expenditures. These 
PACs are advised to avoid the occurrence 
of any such vacancy by providing for 
one or more assistant treasurers who 
can automatically assume the position of 
treasurer if the treasurer is unavailable 
for some reason.

The decision to name any other officers, 
such as a chairman or executive officer, 
is completely within the discretion of the 
connected organization or the SSF Federal 
PAC itself. Appointment of other officers 
does not relieve the treasurer of any 
responsibility.

5. Depository
The bank account for an SSF Federal PAC 
may be in any national or state bank or 
federally insured credit union or savings 
and loan. The PAC may have as many de-
positories, and as many accounts in each 
depository, as needed. Accounts in the 
same bank do not need to be listed sepa-
rately on the Statement of Organization.

EXAMPLE:
PENPAC was established to conduct 
express advocacy activities in federal 
elections. The PEN board met and 
passed a resolution to organize PEN-
PAC. A bank account was opened 
for the PAC. No corporate money 
(i.e., PEN funds) may be deposited in 
the account. Contributions must be 
raised for the specific purpose of sup-
porting the PAC and deposited in the 
PAC account. PEN decides to appoint 
four volunteers, including one of the 
PEN Board members, to direct the 
PAC’s activities.

6. 501(c)(4) Support for an SSF 
Federal PAC
It is important to note that the rules 
on corporate support for a Super PAC, 
discussed in Chapter V, differ from those 
discussed below.

A 501(c)(4) may pay the administrative 
and fundraising costs of its SSF Federal 
PAC, or the SSF may pay some or all of 
these costs directly.6 The 501(c)(4) may, 
for example, pay all the costs for office 
space, staff, telephones, office supplies, 
and legal and accounting services. Staff of 
the 501(c)(4) may work on administrative 
activities of the SSF Federal PAC. Simi-
larly, the 501(c)(4) may absorb all other 
costs of the SSF’s administration. These 
costs may be considered exempt function 
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expenses and therefore count against 
the primary purpose of the connected 
501(c)(4). In addition, the costs must be 
reported on the Form 990 of the connect-
ed 501(c)(4). (See Chapter I, § C(5).) They 
are not, however, subject to section 527(f) 
tax because they are covered under the 
reserved section of the IRS regulations.7

In the event that the SSF Federal PAC 
pays any administrative cost that is pay-
able by the 501(c)(4), it may seek reim-
bursement from the 501(c)(4), provided 
that the reimbursement is made within 
30 days of the original payment by the 
SSF.8 Apart from such reimbursements, 
the 501(c)(4) may not give money to the 
SSF Federal PAC for administrative or 
any other purposes. All payments for the 
benefit of the SSF must be made directly 
by the 501(c)(4) to the vendors or sup-
pliers of services, provided “in-kind” by 
the 501(c)(4) itself or made as reimburse-
ments to the SSF within 30 days. 

EXAMPLE:
PENPAC pays its share of the month-
ly rent and the costs of a PAC meet-
ing to decide on endorsements and 
next year’s agenda. PENPAC may 
seek reimbursement from PEN and 
deposit the reimbursement in the 
PENPAC account within 30 days. 
A deposit of PEN funds into the 
PENPAC account under any other cir-
cumstances would violate the FECA.

example, if the SSF Federal PAC pays for 
a lobbying workshop that is not election 
related, it may be subject to tax on that 
expenditure.

If the SSF Federal PAC wants to use re-
sources of the 501(c)(4) organization to 
make an in-kind contribution to a federal 
candidate, Federal PAC, or political party, 
the fair market value of the resources 
must be paid in advance by the SSF Fed-
eral PAC to the 501(c)(4).10 Otherwise the 
501(c)(4) will be considered to have made 
a prohibited corporate contribution. The 
SSF Federal PAC may advance a specific 
amount to cover a particular use of cor-
porate resources, or it may advance of a 
lump sum to cover multiple uses that it 
anticipates in the future. The funds that 
are advanced by the PAC to the 501(c)(4) 
may not be returned to the PAC.

EXAMPLE:
PENPAC decides to contribute the 
services of a PEN employee to Smith 
for Congress; PENPAC must pay in 
advance the estimated cost of the 
employee’s salary and benefits to 
PEN. Alternatively, if PENPAC antic-
ipates that it will be making addi-
tional in-kind contributions of staff 
services worth approximately $5,000 
to Smith and other candidates, PEN-
PAC may advance $5,000 to PEN and 
draw down on that advance as the 
funds are expended. If an advance 
payment is not made, but instead 
PEN is reimbursed after the expen-
diture, PEN has made a prohibited 
corporate contribution.

The 501(c)(4) may not lend funds to the 
SSF Federal PAC. Federal law expressly 
prohibits such loans.9

The SSF Federal PAC may pay for 
501(c)(4) activities, but this must be done 
carefully. If the expenditure is not clearly 
for the purpose of influencing an elec-
tion, it may be taxable under the IRC. For 

7. Fundraising Rules for an SSF 
Federal PAC	
A 501(c)(4) corporation establishing an 
SSF Federal PAC may solicit contribu-
tions to the SSF only from its executive 
and administrative personnel and their 
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families.11 In addition, if the 501(c)(4) 
has “members,” contributions may be 
solicited from these members and their 
families. (See below for a discussion of 
the meaning of “member” in this con-
text.) Individuals must be members prior 
to the SSF’s solicitation. If the connected 
501(c)(4) has an affiliated 501(c)(3) mem-
bership organization, it may be possible 
for the SSF to solicit the members of the 
501(c)(3) for contributions to the SSF.12 
The 501(c)(3) may not pay any of the 
costs of the solicitation and must take 
steps to ensure that it does not jeopardize 
its charitable status.

An SSF may not solicit or receive contri-
butions from foreign nationals. A foreign 
national is a person who is not a U.S. 
citizen and does not have a “green card” to 
work in the United States.13 

Under certain limited circumstances, a 
501(c)(4) may also solicit contributions 
from nonexecutive or non-administrative 
employees. All other potentially inter-
ested donors, such as members of the 
general public, may not be approached for 
contributions. Any solicitation outside of 
this permissible class violates federal law. 

All fundraising solicitations for the SSF 
Federal PAC must include language 
informing the prospective contributor 
of the political purposes of the SSF, that 
all contributions are voluntary and the 
contributor has the right to refuse to 
contribute without reprisal, and that any 
suggested amounts listed on the solici-
tation are merely suggestions and more 
or less that the suggested amounts may 
be given.14 A PAC solicitation does not 
require a disclaimer. It must, however, 
include a notice that contributions are not 
tax deductible.

An individual may contribute up to $5,000 
per calendar year to an SSF Federal PAC. 

a. Who Is a Member?

A member, under the FECA, is an indi-
vidual who has an enduring financial or 
organizational connection to the 501(c)(4) 
organization.15 Individuals who have 
only a casual or honorific connection to 
the organization, and occasional donors, 
are not members. Generally the FEC has 
interpreted the term “member” to apply 
to any person who either pays member-
ship dues on at least an annual basis or 
has a significant organizational attach-
ment.16 Individuals must affirmatively 
accept membership by some action, such 
as checking a box stating their intention 
to be members. The affirmation could 
be satisfied, for example, if the member 
returns a mailed questionnaire or attends 
an organizational meeting.17

Annual Dues: Individuals who pay dues 
of more than a nominal amount at least 
annually meet the definition of a mem-
ber.18 The FEC has not set any minimum 
amount for dues, allowing organizations 
to establish their own dues. Because some 
individuals fail to renew their dues exact-
ly 12 months after the date of their last 
payment, the FEC offers organizations 
flexibility in satisfying this provision, as 
long as members renew their dues within 
“a reasonable grace period.”19 

Organizational Attachment: Individuals 
may also be considered members if they 
have the right to participate directly in 
organizational governance.20 This right in-
volves the ability to vote, directly or indi-
rectly, in the election of at least one of the 
members for the organization’s highest 
governing board or on policy questions 
that are binding on that board.
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Membership organizations must also satis-
fy certain requirements:

•	 some or all of the members must have 
the power to operate the organization, 
pursuant to its bylaws or other formal 
organizational documents;

•	 membership requirements must be ex-
pressly stated in bylaws or other formal 
organizational documents;

•	 bylaws or other formal organizational 
documents must be made available to 
members; 

•	 the organization must expressly solicit 
people to become members;

•	 the organization must expressly ac-
knowledge membership acceptance, 
such as by sending a membership card 
or newsletter to the member; and

•	 the organization may not be organized 
primarily for the purpose of influenc-
ing elections.21

b. What Is a Solicitation?

The FEC has broadly defined the term 
“solicitation” to encompass almost any 
oral or written presentation that encour-
ages giving. Solicitation is not just an out-
right request for funds. The FEC has held, 
for example, that a newsletter circulated 
by a connected organization includes a 

EXAMPLE:
A member of PEN must pay dues 
of at least $15 per year. An individu-
al paying these dues qualifies as a 
member under the FECA and may 
be solicited by the PAC. PEN also 
maintains an extensive list of names 
of people who have written to the 
organization for information or have 
had some similar type of contact. 
These individuals are not PEN mem-
bers and may not be solicited by the 
PAC for contributions.

solicitation if it publishes an article about 
its PAC that promotes the importance 
of giving and clearly states how people 
wishing to contribute can do so.22 The 
sale of items, such as T-shirts or posters, 
by a Federal PAC is also considered a 
solicitation. 

While an SSF Federal PAC may lawfully 
accept unsolicited contributions from those 
outside its solicitable class, publicizing 
the PAC’s right to accept these contribu-
tions is itself a solicitation. It is extremely 
important, therefore, for the connected 
organization to evaluate carefully any 
discussion of its SSF in communications 
directed beyond its membership or exec-
utive and administrative personnel and 
their families to the public at large. These 
communications could be deemed imper-
missible solicitations. 

All contributions to a Federal PAC must 
be voluntary. An organization may not, 
therefore, automatically assess members 
a political contribution as part of their 
regular payment of dues or allocate a por-
tion of dues as a contribution to the PAC. 
Federal PAC contributions may not be re-
quired as a condition of membership. Any 
contribution guidelines must be simply 
suggestions, and potential contributors 
must be informed of their right to refuse 
to contribute without negative conse-
quences and of their right to contribute 
more or less than any suggested amount.

8. Accounting and Reporting 
Responsibilities for Federal PACs
All Federal PACs are required to keep re-
cords of their financial affairs and to make 
substantial disclosure of those affairs on a 
periodic basis to the FEC.23 Political com-
mittees must file reports on FEC Form 3X, 
showing all receipts and disbursements 
and all outstanding debts and obligations. 
Receipts include contributions from 
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individuals or other political committees, 
proceeds of loans received, rebates, and 
refunds. Disbursements include operating 
expenditures (if not paid by the connect-
ed organization), contributions to federal 
candidates, and loan repayments. In addi-
tion to summary information, the report 
requires detailed itemization of certain 
information, such as contributions from 
individuals and payments to a single ven-
dor that, in the aggregate, exceed $200. 
For all contributions of more than $50 
to the Federal PAC, the committee must 
retain a full-size photocopy or a digital im-
age of the check.24 No cash contributions 
in excess of $100 may be accepted. The 
treasurer must preserve all records and 
accounts required under the regulations 
for three years after the report to which 
the records relate is filed.25

a. Filing Deadlines for FEC Reports

A Federal PAC may choose to report on 
either a quarterly or monthly basis. 

Quarterly reporting: If the Federal PAC 
chooses to file quarterly, reports during 
a federal election year must be filed by 
April 15, July 15, and October 15, with 
the fourth quarterly or “year-end” report 
due on January 31 of the following year. 
In addition, the PAC must file a pre-
election report 12 days before any elec-
tion in which the Federal PAC has made 
contributions or expenditures not previ-
ously reported. Finally, the Federal PAC 
must file a post-general election report 
30 days after the general election. There 
is no requirement for any post-primary 
election report.

During a nonelection year, a Federal PAC 
on a quarterly schedule must file only 
two semiannual reports covering January 
through June (to be filed by July 31) and 
covering July through December (to be 
filed by January 31 of the following year). 
In addition to these regularly scheduled 

reports, a PAC may also be required to file 
reports in connection with special and 
primary elections.

Monthly reporting: Monthly filing 
requires filing of a report on the 20th 
day after the last day of each month 
during the period from January through 
September. For the last three months of 
an election year, in place of the month-
ly report, the Federal PAC must file the 
pre- and post-general election reports 
and year-end reports as described above 
under quarterly filings. Monthly filing 
is advantageous if the Federal PAC is 
planning to support candidates in numer-
ous primary elections or in any special 
election around the country because 
monthly filing obviates the need to track 
the coverage dates and deadlines for 
pre-primary election reports. 

In a nonelection year, a Federal PAC filing 
monthly files a report by the 20th day af-
ter the last day of each month, except for 
the year-end report covering the month of 
December, which is due on January 31 of 
the next year. 

In the case of a Federal PAC that has 
receipts or expenditures (or anticipates 
having receipts or expenditures) in a 
calendar year in excess of $50,000, FEC 
reports must be filed electronically on or 
before the date when they are due. All 
other filers may file reports on or post-
marked by the date on which they are 
due. If mailed, the reports should be sent 
by certified or registered mail, express 
mail, or overnight delivery service with 
a delivery confirmation so as to have 
proof of filing.26 Pre-election reports must 
be filed on the due date or postmarked 
on an earlier date specified by the FEC. 
The FEC takes the position that it cannot 
waive or extend reporting deadlines, and 
it strictly monitors filing dates. A late filer 
may be subject to a civil penalty.
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b. Expenditures Must Be Documented	 

All Federal PACs must keep detailed doc-
umentation of all expenditures, including 
the name and address of the recipient of 
each disbursement; its date, amount and 
purpose; and (if the disbursement is made 
for a candidate) the candidate’s name and 
office sought.27 For all expenditures over 
$200, it must save a hard copy of the can-
celed check, invoice or receipt; for credit 
card transactions, the PAC must keep the 
canceled check used to pay the credit 
card bill, plus either the monthly billing 
statement or the customer receipt for 
each transaction. These records must be 
maintained for three years from the date 
of the report of the underlying contribu-
tion and expenditure.

c. Obtaining Contributor Information	  

The treasurer of a Federal PAC must 
exercise “best efforts” in compiling the 
information necessary to itemize individ-
ual contributions aggregated in excess of 
$200 per calendar year. This information 
should be obtained even if the donor has 
not yet reached the $200 threshold. All 
written solicitations must include a “clear 
request” for contributor information. The 
request must be easy to read and clearly 
visible, and it must include a statement 
that federal law requires the PAC to use 
its best efforts to collect and report the 
name, address, occupation, and employer 
of all individuals whose contributions ex-
ceed $200 per year. The FEC suggests two 
statements that meet this requirement, 
but similar language is acceptable: 

•	 “Federal law requires us to use our 
best efforts to collect and report the 
name, mailing address, occupation, and 
name of employer of individuals whose 
contributions exceed $200 in a calendar 
year”; or

•	 “To comply with federal law, we must 
use best efforts to obtain, maintain, 
and submit the name, mailing address, 

occupation, and name of employer of 
individuals whose contributions exceed 
$200 per calendar year.”28

Where a contributor fails to provide this 
information, the treasurer must make at 
least one written or oral request for this 
information within 30 days of receipt of 
the contribution. The additional request 
may not include any other subject or 
solicitation and must include a pread-
dressed return postcard or envelope. The 
information acquired must be reported 
in the same election cycle, either on the 
next FEC report or through amending 
the report on which the contribution was 
originally reported. Repeated failure to 
obtain this information from contribu-
tors can result in liability for reporting 
violations and a civil penalty. Federal 
PACs should keep records of its requests for 
this information.

An SSF Federal PAC must report any con-
tributor information that is available in 
the records of its connected organization. 
Therefore, if the 501(c)(4) has the address, 
occupation, or employer information in 
its records, independent of the SSF solic-
itation, that information must be used in 
the FEC report. 

Note that there is a difference between 
the recordkeeping and reporting require-
ments of the FECA. For example, individ-
ual contributors are disclosed by name 
and with accompanying details on FEC re-
ports only if their aggregate contributions 
exceed $200 in any year, but the Federal 
PAC must maintain complete records of 
the names and addresses of each contrib-
utor who has donated in excess of $50.29

d. Reporting “In-Kind” Contributions 
(Traditional PACs Only)	  

The fair market value of all in-kind con-
tributions (donations of goods or services 
in lieu of cash) made by the SSF Federal 
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PAC must be disclosed. Therefore, if the 
committee contributes its mailing list to 
a candidate, the fair market value of the 
list must be disclosed and counts against 
the contribution limit to that candidate. 
Similarly, if the PAC coordinates with a 
candidate on the production and broad-
cast of a radio ad advocating the election 
of that candidate, all the costs of the ad 
are considered in-kind contributions and 
must be disclosed. 

These costs count against the SSF Federal 
PAC’s contribution limit to that candidate. 
The SSF Federal PAC must also notify the 
candidate benefiting from the in-kind con-
tribution of the nature, amount, and date 
of the contribution.

In-kind contributions received by a Federal 
PAC are disclosed both as a receipt and as 
an expenditure on the FEC report so that 
the value of the in-kind contribution does 
not affect the cash balance of the PAC.

Super PACs are not permitted to make 
contributions in federal races, so the rules 
on in-kind contributions to candidates do 
not apply.

e. Contribution Limits from PACs to 
Candidates (Traditional PACs Only)

SSF Federal PACs are limited in the value 
of money or in-kind contributions that 
they may make to candidates. Super PACs 
may not make contributions to candidates, 
so the guidance in this section applies only to 
Traditional PACs. 

A Federal PAC that has been registered 
with the FEC for more than six months, 
has received contributions for federal 
elections from more than 50 people, and 
has contributed to at least five candidates 
qualifies for multicandidate committee 
status and may contribute up to $5,000 to 
each candidate per election (i.e., $5,000 

for the primary election plus $5,000 for 
the general election). These limits are not 
indexed currently to inflation.30 Traditional 
Federal PACs that are not multicandidate 
committees are limited to $2,900 per 
candidate per election.31 Certain limits, 
including the $2,900 limit above, are in-
dexed for inflation in odd-numbered years.

Within 10 days of qualifying as a multi
candidate committee, a Traditional PAC 
must also notify the FEC by filing a 
Form 1M, “Notification of Multicandidate 
Status.”32 It must also notify each recipi-
ent of a contribution of its status.33 Most 
committees comply with this requirement 
by printing the words, “XYZ PAC has 
qualified as a multicandidate committee,” 
on the PAC’s checks. For this reason, you 
may wish to order only a limited num-
ber of preprinted checks during the first 
six months of the PAC’s existence. The 
information may also be stated in a cover 
letter that accompanies any contribution.

Since federal contribution limits are calcu-
lated on a per-election basis, the specific 
election for which a contribution is made 
should be clearly indicated on the face of 
the check or in an accompanying letter. 
It also is essential to indicate accurately 
on the report whether the contribution is 
for the primary or the general election. 
Errors in this area could create the ap-
pearance that contribution limitations for 
a particular election have been violated 
when, in fact, they have not.

C. STATE OR LOCAL ACTIVITY 
BY FEDERAL PACS
If a Federal PAC intends to conduct state 
or local political activity from the same 
account as its federal activity, it must dis-
close these expenditures on its reports to 
the FEC. It will also be required to com-
ply with state and local registration and 
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reporting requirements. Some states per-
mit a Federal PAC to make contributions 
to state and local candidates with mini-
mal, or no, reporting requirements, while 
others require the formation of a separate 
State PAC. Because state laws vary wide-
ly, it is advisable to consult with counsel 
prior to using a Federal PAC for state or 
local activity. Generally the Secretary of 
State oversees the regulation of these ac-
tivities, and forms are available from that 
office. For information on state campaign 
finance laws, see https://bolderadvocacy.
org/subject/state-law-resources/ and the 
websites of the Secretary of State or other 
campaign finance board. 

D. ESTABLISHING AN SSF THAT IS 
NOT REGISTERED WITH THE FEC
The following information applies only to 
SSFs that are not registered with the FEC.

1. Registration with the Internal 
Revenue Service 
An SSF that is not a Federal PAC and that 
reasonably anticipates raising or spending 
$25,000 or more in a calendar year must 
register with the IRS within 24 hours after 
the date on which the organization is es-
tablished. The 24-hour period is triggered 
by any one of the following events: ob-
taining an employer identification num-
ber, incorporation of the SSF under state 
law, approval of articles of association by 
the board of directors, or the opening of 
a bank account. The SSF must file Form 
8871 (“Notice of SSF Status”) electronical-
ly with the IRS. (The link to Form 8871, 
instructions and electronic filing access is 
at https://www.irs.gov/charities-non-prof-
its/political-organizations/initial-no-
tice-form-8871) This form requires certain 
basic information, including the name 
and address of the SSF, date of its estab-
lishment, custodian of records, exempt 

purpose, related entities (which would in-
clude the name of the connected organi-
zation), and a list of all directors, officers, 
and highly compensated employees. 

The IRS will send to the SSF a user name 
and password. This will be necessary for 
electronically amending the Form 8871 
or filing periodic reports. (See “Reporting 
Requirements” below.) An SSF must elec-
tronically file notice (an amended Form 
8871) of any “material change” to the 
information on its Form 8871 within 30 
days of the material change. A change of 
address, directors, or bank account would 
constitute a material change. 

2. Reporting Requirements
Periodic reporting is required by the IRS 
for political organizations that do not re-
port contributions and expenditures to the 
FEC. If, however, the SSF intends to regis-
ter with a state campaign finance agency, 
it should indicate on the From 8871 that 
it is a qualified state or local political 
organization (QSLPO), which will avoid 
its having to file periodic reports with the 
IRS on Form 8872. An SSF that is required 
to register with the IRS and does not meet 
the requirements of a QSLPO must file 
periodic reports with the IRS using Form 
8872 (“Political Organization Report of 
Contributions and Expenditures, available 
at http://www.irs.gov/pub/irs-pdf/f8872.
pdf. Instructions are available at http://
www.irs.gov/pub/irs-pdf/i8872.pdf). 

In order to be a QSLPO, a group must 
meet the following criteria:34 

•	 all of the political organization’s ex-
empt function activities are solely for 
the purposes of influencing state or 
local elections;

•	 the political organization is required, 
under state law, to submit to the 

https://bolderadvocacy.org/subject/state-law-resources/
https://bolderadvocacy.org/subject/state-law-resources/
https://www.irs.gov/charities-non-profits/political-organizations/initial-notice-form-8871
https://www.irs.gov/charities-non-profits/political-organizations/initial-notice-form-8871
https://www.irs.gov/charities-non-profits/political-organizations/initial-notice-form-8871
http://www.irs.gov/pub/irs-pdf/f8872.pdf
http://www.irs.gov/pub/irs-pdf/f8872.pdf
http://www.irs.gov/pub/irs-pdf/i8872.pdf
http://www.irs.gov/pub/irs-pdf/i8872.pdf
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appropriate state agency the same 
information regarding its contributions 
and expenditures that the political or-
ganization would be required to report 
to the IRS on Form 8872; 

•	 the state agency to which the political 
organization reports makes the infor-
mation available to the public, and the 
organization itself makes the reports 
publicly available upon request; and

•	 no federal candidate or federal office-
holder is involved in the direction 
or fundraising efforts of the political 
organization.

For an SSF that is not a QSLPO, Form 8872 
requires disclosure of aggregate contribu-
tions received and disbursements paid, 
and detailed information is required for 
contributions and expenditures.35 Once 
the Form 8871 has been filed, the Form 
8872 must be filed even if there is no 
activity. An organization must file Form 
8872 electronically if it has, or expects 
to have, contributions or expenditures 
exceeding $50,000 for the calendar year. 
No extensions may be granted for filing 
these reports.

Quarterly reports: If the SSF chooses to 
file quarterly, reports during an election 
year (i.e., an even-numbered year) must 
be filed by April 15, July 15, and October 
15, with the fourth quarterly or “year-end” 
report due on January 31 of the follow-
ing year. In addition to these reports, the 
SSF must file a pre-election report 12 days 
before an election (primary or general) 
for which it has made contributions or 
expenditures not previously reported in 
connection with that particular election. 
Finally, the SSF must file a post-general 
election report 30 days after the general 
election. (There is no requirement for any 
post-primary election report.)

During a nonelection year (i.e., an 
odd-numbered year), an SSF on a 

quarterly schedule must file only two 
semiannual reports covering January 
through June (to be filed by July 31) and 
covering July through December (to be 
filed by January 31 of the following year).

Monthly reports: Monthly filing requires 
the filing of a report on the 20th day after 
the last day of each month during the 
period from January through September. 
For the last three months of an election 
year, in place of the monthly report, the 
SSF must file the pre- and post-general 
election reports and year-end reports as 
described above under “Quarterly Fil-
ings.” Monthly filing is advantageous if 
the SSF plans to be active in numerous 
primary elections around the country, 
because monthly filing avoids the need to 
track the coverage dates and deadlines for 
pre-primary election reports. 

In a nonelection year, an SSF filing 
monthly files a report by the 20th day af-
ter the last day of each month, except for 
the year-end report covering the month of 
December, which is due on January 31 of 
the next year. 
 

3. Obtaining Contributor 
Information
An SSF must itemize on Form 8872 contri-
butions of $200 or more in the aggregate 
from any one contributor and aggregate 
expenditures of $500 or more. Therefore, it 
is advisable that an SSF request the name, 
address, and (if the contributor is an indi-
vidual) occupation and employer of a con-
tributor in all its solicitations. Similarly, this 
information must be requested of any enti-
ty or individual to whom the organization 
makes aggregate payments of $500 or more 
in a calendar year. Forms 8871 and 8872 
are publicly available, including contributor 
information, through the IRS’ website.

4. Fundraising Activities
An SSF that is not registered with the FEC 
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or equivalent state agency is relatively 
unrestricted with regard to the source and 
amount of contributions that it may solicit 
and receive. While an unregistered SSF is 
generally permitted to accept unlimited 
contributions from individuals (although 
not from foreign nationals), corporations, 
or labor unions, there may be special 
circumstances that restrict the receipt of 
certain contributions. 

Individuals who make contributions to 
any political organization exempt under 

IRC section 527, such as an SSF, should be 
aware that:

•	 they may not deduct these amounts as 
charitable contributions for federal or 
state income tax purposes;36

•	 such contributions are not subject to 
the federal gift tax37; and

•	 contributors of stock and other appreci-
ated property must pay income tax on 
any unrealized gains that they have at 
the time of the gift.38 

CHAPTER IV NOTES
1.	 A 501(c)(3) may establish a separate 501(c)(4) 

entity, and that 501(c)(4) entity may subsequently 
establish an SSF for conducting political activities, 
but the 501(c)(3) may not be involved in supporting 
the political activities conducted by the 501(c)(4) 
or the SSF. See Branch Ministries v. Rossotti, 211 F.3d 
137 (D.C. Cir. 2000); see also 2002 CPE Text, supra 
note 20, at 368. A 501(c)(3) may not do indirectly 
through a 501(c)(4) or SSF any activities that the 
501(c)(3) is prohibited from engaging in directly. 

2.	 Treas. Reg. §1.527-6(e); IRS Technical Advice Mem-
orandum 9622002 (Dec. 13, 1995); IRS Priv. Ltr. Rul. 
8852037 (Oct. 4, 1988). 

3.	 IRS General Counsel Memorandum 39837 (May 22, 
1990); 2002 CPE Text, supra note 20, at 440.

4.	 52 U.S.C. § 30102(e)(5).
5.	 11 C.F.R. § 100.5(g)(4).
6.	 11 C.F.R. § 114.1(a)(2)(iii).
7.	 Treas. Reg. §§ 1.527-6(b)(2), (3).
8.	 11 C.F.R. § 114.5(b)(3) (2012); see also FEC Advisory 

Opinion 1983-22 (Northwest Central Pipeline Corpo-
ration PAC).

9.	 See 52 U.S.C. § 30101(8); (defining any “loan” to be a 
contribution).

10.	 See 11 C.F.R. §114.2(f)(2)(i)(B).
11.	 “Executive or administrative personnel” are defined 

as employees who are paid on a salary basis, rather 
than an hourly one, and who have policymaking or 
supervisory responsibilities. Executives, lawyers, 
and engineers would be included; professionals 
represented by a labor union are not included. 11 
C.F.R. § 114.1(c).

12.	 See FEC Advisory Opinion 2005-3 (ACOG).
13.	 52 U.S.C. § 30121(a).
14.	 11 C.F.R. § 114.5(a).
15.	 FEC v. National Right to Work Committee, 459 U.S. 

197, 204 (1982).
16.	 See 11 C.F.R. § 100.134(f). 
17.	 64 Fed. Reg. 41266 at 41270.
18.	 11 C.F.R. § 100.134(f)(2).
19.	 Definition of “Member” of a Membership Organi-

zation, 64 Fed. Reg. 41,266, 41,270, (July 30, 1999). 

Although the FEC has not defined the bounds of 
the grace period, organizations are more likely to 
satisfy the regulations by making their best efforts 
to renew members within the 12-month period.

20.	 11 C.F.R. § 100.134(f)(3). 
21.	 11 C.F.R. § 100.134(e).
22.	 See FEC Advisory Opinion 2003-14; 1979-15 1979-

66;1980-65;1981-41; 1982-65; 1991-03; 1992-09;1995-
14; 2000-07; 1979-13

23.	 See 11 C.F.R. §§ 102.9, 104.14.
24.	 11 C.F.R. § 102.9(a)(4).
25.	 11 C.F.R. § 102.9(c).
26.	 See 11 C.F.R. § 100.19(b); see also https://www.fec.

gov/help-candidates-and-committees/filing-reports/
paper-filing/.

27.	 11 C.F.R. 102.9(b)(1).
28.	 11 C.F.R. §104.7(b)(1)(i).
29.	 Compare 11 C.F.R. § 104.8(a) (requiring disclosure 

of each contributor of $200 or more) with 11 C.F.R. 
§102.9(a)(1) (requiring that an account be kept of 
the name and address of each contributor of $50 or 
more).

30.	 52 U.S.C. § 30116(a)(4).
31.	 See 11 C.F.R. § 100.5(e)(3); see also FEC, “Contri-

bution Limits For 2021-2022 Federal Elections,” 
available at https://www.fec.gov/help-candi-
dates-and-committees/candidate-taking-receipts/
contribution-limits/.

32.	 11 C.F.R. § 102.2(a)(3).
33.	 11 C.F.R. § 110.2(a)(2).
34.	 I.R.C. § 527(e)(5). Even if state law does not require 

the reporting of the identical information required 
on IRS Form 8872, an organization may still be 
deemed a “Qualified State or Local Political Orga-
nization” as long as contributions of $500 or more 
and expenditures of $800 or more are required to be 
reported.  Rev. Rul. 2003-49, 2003-1 C.B. 903.

35.	 See I.R.C. § 527(j)(3) for the contents of reports 
required by the IRS.

36.	 I.R.C. § 170(c)(2)(D).
37.	 I.R.C. § 2501(a)(4).
38.	 I.R.C. § 84(a).

https://www.fec.gov/help-candidates-and-committees/filing-reports/paper-filing/
https://www.fec.gov/help-candidates-and-committees/filing-reports/paper-filing/
https://www.fec.gov/help-candidates-and-committees/filing-reports/paper-filing/
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
https://www.fec.gov/help-candidates-and-committees/candidate-taking-receipts/contribution-limits/
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A. BACKGROUND ON  
SUPER PACS
The decision in SpeechNow.org v. FEC 
held that the First Amendment precludes 
governmental limits on contributions 
by individuals to political organizations 
that exclusively undertake “independent 
expenditures.” Until SpeechNow.org, an 
individual could contribute only $5,000 
per year to a Federal PAC regardless of 
the kinds of political activities in which 
the PAC engaged; and, individuals were 
limited to contributing $117,0001 overall to 
all Federal PACs, candidates, and political 
parties during a two-year election cycle. 
Now no limits apply to contributions to 
Federal PACs that do not make contribu-
tions to federal candidates but engage only 
in independent expenditures and other 
public communications. A Super PAC may 
receive corporate and labor union contri-
butions but is subject to the prohibitions 
on contributions from foreign nationals, 
national banks, and federal contractors.2

As discussed in previous chapters, Super 
PACs are required to comply with many 
of the same rules applicable to all Federal 
PACs, including registration (see Chap-
ter IV, § B (1) and below), recordkeeping 
and reporting (see Chapter IV, § B (8)), 
disclaimers (see Chapter I, § D (7)) and 
coordination (see Chapter I, § E). There 
remain, however, many unanswered ques-
tions about the organization and operation 
of Super PACs. 

B. SUPER PAC STRUCTURE
At the time of publication, a Super PAC 
may be formed as a Nonconnected 

Federal PAC; it is unclear whether a Super 
PAC may be formed as an SSF particularly 
if it intends to solicit contributions from 
beyond the restricted class of a connect-
ed organization. This conclusion is based 
on one court’s ruling following the FEC’s 
deadlocked vote on the issue. The FEC 
was asked by Stop This Insanity Employ-
ee Leadership Fund to review a proposed 
Super PAC established as an SSF of a non-
profit corporation. The Commission, how-
ever, was unable to obtain the necessary 
four affirmative votes to issue an opinion. 
The key issues on which the Commission 
was divided were whether the Super PAC 
could solicit contributions from persons 
outside of its solicitable class and how to 
treat the payment by a connected corpo-
ration of administrative and fundraising 
costs. The U.S. Court of Appeals for the 
D.C. Circuit affirmed the district court’s 
decision in Stop This Insanity Inc. Emp. 
Leadership Fund v. FEC, that the PAC could 
not be established as an SSF because it 
sought to solicit contributions beyond its 
connected corporate sponsor’s restricted 
class without disclosing the corporation’s 
costs of that fundraising or administrative 
expenses as contributions to the Super 
PAC. 761 F.3d10 (D.C. Cir. 2014). The court 
did not address the situation where a Su-
per PAC asserts SSF status and relies sole-
ly upon its sponsor’s restricted class as the 
source of its funds. Given the uncertainty 
surrounding this issue, it is advisable to 
consult legal counsel who is knowledge-
able about federal campaign finance 
issues when establishing a Super PAC.

Even in the case of a Super PAC that 
is organized by a 501(c)(4) and shares 
officers, office space and staff, there is an 

CHAPTER V 
Special Rules For Establishing and Operating a 
Super PAC That Is a Nonconnected Committee
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approach to forming a Super PAC that has 
received FEC approval. 

The FEC advised the Club for Growth 
(“CFG”), a 501(c)(4), that it may establish 
and administer a Nonconnected Super PAC 
with the same treasurer (who also was the 
CFG’s president) as its traditional PAC.3 
Under this opinion, CFG was permitted 
to solicit any individual to contribute to 
the Super PAC regardless of whether the 
person was a member of CFG’s Restricted 
Class. The FEC advised CFG that it could 
solicit beyond CFG’s Restricted Class and 
that CFG would not be treated as an SSF. 
CFG was permitted to solicit contributions 
from the general public, as well as 
corporations, labor unions, and other 
federally-permissible sources. 

CFG could pay the PAC’s administrative 
and fundraising costs with those costs 
treated as lawful (and unlimited) in-kind 
contributions by CFG to the PAC and 
reported as such. In contrast, the admin-
istrative and fundraising costs of an SSF 
Federal PAC may be paid by its connected 
organization, and those payments are not 
“contributions” under FECA. 

The payment of administrative and fund-
raising costs by a corporation for a Non-
connected Super PAC raises an unresolved 
question regarding the tax treatment of 
these expenditures under IRC section 
527(f). There is currently no tax liability 
if a section 501(c) organization pays for 
certain expenses explicitly permitted by 
FECA, such as partisan engagement with 
the group’s own members and establish-
ing, administering and fundraising for an 
SSF. The regulations provide that these 
are expenditures for an exempt function 
only to the extent provided in the regu-
lations.4 The specific regulation covering 
these expenses, however, is “reserved” 
and no final decision has ever been made 

on their treatment. Therefore, while these 
amounts must be counted in determining 
the organization’s primary purpose, they 
are not subject to tax if paid by a connect-
ed organization for its SSF. If the Super 
PAC is established as a Nonconnected 
PAC, however, it is not clear whether 
the amounts expended by the 501(c)(4) 
organization in support of the PAC, which 
are treated as “contributions” to the PAC, 
would be covered by the reserved section 
of the regulations or treated as taxable 
under IRC section 527(f). 

Pursuant to a Stipulated Order between 
National Defense PAC and the FEC, a 
Nonconnected Federal PAC may main-
tain two separate bank accounts: one to 
receive unlimited contributions for inde-
pendent expenditures only, and another 
to receive contributions subject to the 
source and dollar limits applicable to a 
Traditional Federal PAC for the purpose 
of making candidate contributions.5 Each 
account must pay the portion of admin-
istrative expenses that represents the 
percentage of activity for that account, 
and it must comply with the applicable 
limits for the contributions that it receives 
for the purpose of making candidate 
contributions. Therefore, it is no longer 
necessary to have two separate PACs, one 
Traditional PAC and the other a Super 
PAC, as one Nonconnected Federal PAC 
registered with the FEC may have two 
accounts established for these separate 
activities. This order does not apply to 
SSFs. (See discussion above regarding Stop 
This Insanity.)

C. ESTABLISHING AND 
REGISTERING A SUPER PAC

1. FEC Registration
A Super PAC is required to file Form 1 
with the FEC within 10 days of raising or 
spending in excess of $1,000 with respect 
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to federal elections. See https://www.fec.
gov/updates/how-to-register-a-super-pac/.
At least until Form 1 is revised, the FEC 
requests, but does not require, that, when 
a Super PAC files Form 1, it attach a letter 
informing the FEC that it is a Super PAC. 
The FEC has provided a recommend-
ed text for this purpose.6 Although this 
action is optional, it is advisable, because 
otherwise it is likely that the FEC will 
generate a form letter to the PAC after the 
PAC files its first financial report, asking 
the PAC for clarification on its status. For 
more information, see https://www.fec.
gov/resources/cms-content/documents/
ie_only_letter.pdf.

A Super PAC that is established as a 
Nonconnected PAC should not identify 
a “connected” organization on Line 6 of 
the Form 1, and the PAC should not be 
identified as a separate segregated fund 
(Line 5(f)). The Super PAC may, however, 
include in its name the name of any par-
ticular organization that was involved in 
starting or maintaining it. It appears that 
in that event the 501(c)(4) should license, 
for fair market value, to PAC the use of 
501(c)(4) name within the PAC’s name.

In the case of a Nonconnected PAC al-
ready registered as a Traditional PAC with 
the FEC that wishes to set up a Super PAC 
account, the PAC should notify the FEC 
Reports Analysis Division by letter or 
electronic submission (FEC Form 99) of 
the intention to start a Super PAC ac-
count. This account should use the same 
EIN and FEC Reporting Number as the 
Traditional PAC. 

2. Employer Identification 
Number 
The Super PAC, unless it is merely an 
account of an existing PAC, as discussed 
above, must apply for an employer iden-
tification number (EIN) by filing a Form 

SS-4 with the IRS. The Super PAC may not 
use the EIN of a connected 501(c)(4), if 
any, if it wishes to have a separate legal 
identity from the 501(c)(4). Generally, a 
bank will not open an account until the 
entity has obtained an EIN. This step must 
be taken even if the Super PAC will not 
have any employees of its own. The link 
to the IRS online Form SS-4 (Application 
for EIN) is https://www.irs.gov/busi-
nesses/small-businesses-self-employed/
apply-for-an-employer-identification-num-
ber-ein-online.

3. Depository
The Super PAC must open a bank ac-
count(s) into which all funds must be 
deposited and from which all expendi-
tures must be made. It is impermissible 
for a Super PAC to receive and spend 
funds without first depositing them in the 
depository account.

D. SPECIAL ACCOUNTING AND 
REPORTING RESPONSIBILITIES 
The Super PAC must report all of its re-
ceipts and disbursements pursuant to the 
Act and regulations in the same manner 
as any other federal political committee. 
(See Chapter IV, § B (8).) 

There are special rules for a Federal 
PAC that maintains both a Traditional 
PAC account and a Super PAC account 
(called in FEC guidance a non-contribu-
tion account).7 In this case, reporting is 
somewhat more complicated, particular-
ly because contributions received into 
the Super PAC account must be reported 
separately from contributions received 
into the Traditional PAC account. The FEC 
has instructed that contributions to the 
Super PAC account should be reported 
on Line 17 of Form 3X as “Other Feder-
al Receipts,” rather than on Line 11(a), 
which continues to be used to report 

https://www.fec.gov/updates/how-to-register-a-super-pac/
https://www.fec.gov/updates/how-to-register-a-super-pac/
https://www.fec.gov/resources/cms-content/documents/ie_only_letter.pdf
https://www.fec.gov/resources/cms-content/documents/ie_only_letter.pdf
https://www.fec.gov/resources/cms-content/documents/ie_only_letter.pdf
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
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voluntary contributions to the Traditional 
PAC account. Contributions that must be 
itemized should be described on Sched-
ule A in the memo entry as part of the 
“Non-Contribution Account.” Independent 
expenditures made from the Super PAC 
account should be reported on Line 24 
of Form 3X and identified separately on 
Schedule E by entering “Non-Contribu-
tion Account” in the memo text. To the 
extent that the Federal PAC pays its own 
administrative or operating expenses, 
these disbursements should be allocated 
between the Super PAC account and the 
Traditional PAC account in a manner that 
corresponds to the percentage of activity 
from each account. The disbursements 
should be reported on Schedule B, Line 29 
as “Other Disbursements” and identified 
in the memo text as for the “Non-Contri-
bution Account.” 

E. STATE ACTIVITY
A Super PAC may also make contributions 
to state and local candidates and under-
take public communications about state 
and local elections insofar as state law 
permits. In this respect, a Super PAC is 
just like a Traditional Federal PAC. (For 
that reason, the commonly applied “Inde-
pendent Expenditures Only PAC” label is 
somewhat misleading; it is more accu-
rately termed a “no-federal-contributions 
PAC.”) Given varying state laws, however, 
it is essential to consult the law of the 
relevant state prior to using a Super PAC 
for state or local election activity. 

Because the rules governing Super PACs 
continue to evolve, it is important to con-
sult counsel or knowledgeable sources re-
garding new rulings or guidance regarding 
establishing and operating Super PACs.

CHAPTER V NOTES
1.	 In 2014, the Supreme Court in McCutcheon v. FEC, 

134 S. Ct. 1434 (2014), struck down the aggregate 
limits on the amount an individual may contribute 
during a two-year period to all federal candidates, 
parties and political action committees combined. 
As a consequence, while the contribution limits 
to federal candidates, PACs and party committees 
remain, there is no limit on the aggregate contribu-
tions that an individual may give to these entities.

2.	 Citizens United v. FEC, 558 U.S. 310 (2010); FEC Advi-
sory Opinions 2010-11 (Commonsense Ten).

3.	 FEC Advisory Opinions 2012-18 (NRLC), 2012-03 
(ActRight), 2011-24 (StandLouder.com), 2011-11 
(Stephen Colbert), 2010-11 (Commonsense Ten), 
and 2010-9 (Club for Growth).

4.	 Treas. Reg. § 1.527-6(b)(3).
5.	 Stipulated Order and Consent Judgment, Carey v. 

FEC, No. 11-259-RMC (D.D.C. Aug. 19, 2011).
6.	 See https://www.fec.gov/resources/cms-content/

documents/ie_only_letter.pdf.
7.	 See FEC Statement on Carey v. FEC: Reporting 

Guidance for Political Committees that Maintain a 
Non-contribution Account (October 5, 2011) https://
www.fec.gov/updates/fec-statement-on-carey-fec/.

https://www.fec.gov/resources/cms-content/documents/ie_only_letter.pdf
https://www.fec.gov/resources/cms-content/documents/ie_only_letter.pdf
https://www.fec.gov/updates/fec-statement-on-carey-fec/
https://www.fec.gov/updates/fec-statement-on-carey-fec/
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Individuals associated with a 501(c)(3) or 
501(c)(4) may establish a Traditional Non-
connected Federal PAC,1 which is a PAC 
established by an independent group of 
individuals, not by a corporation. The ma-
jor benefit of a Nonconnected Federal PAC 
is that, unlike an SSF, it may solicit the 
general public for contributions. A Non-
connected Federal PAC may not be affili-
ated with another nonprofit corporation, 
such as a 501(c)(4), or any other corporate 
entity.2 Staff, directors, or members of a 
501(c)(3) or 501(c)(4), as individuals, not 
as agents or members of the 501(c)(3) or 
501(c)(4), may form or serve on the board 
of a Nonconnected Federal PAC to support 
local, state, or federal candidates. 

A Nonconnected Federal PAC must file 
its Statement of Organization with the 
FEC within 10 days of raising or spending 
$1,000.3 The process for creating a Non-
connected Federal PAC is similar in most 
respects to that for starting an SSF, with 
a few minor differences. (See Chapter 
IV.) The PAC organizers may choose to 
incorporate under state law for liability 
purposes or some states provide similar 
protections against liability for unincorpo-
rated nonprofit associations. 

A 501(c)(3) or 501(c)(4) with which the in-
dividuals are associated may not provide 
any financial support, directly or indi-
rectly, to the Nonconnected Federal PAC. 
Rather, all costs of organizing and operat-
ing the PAC must be paid from voluntary 
individual contributions to the PAC. This 
separation is particularly important in 
the case of a 501(c)(3) because a 501(c)(3) 
is strictly prohibited under tax law from 

having an affiliated political organization 
that supports or opposes candidates. 

There is little clear guidance on the 
degree of separation required between a 
corporation and a Nonconnected Federal 
PAC (that is not a SuperPAC) to ensure 
that the PAC is treated as a Nonconnected 
committee. Numerous advisory opinions 
have considered the factors required to 
maintain separation between a corpora-
tion and a Nonconnected Federal PAC 
and have set out reasonably strict re-
quirements for separation of governance, 
financial management, and activities. The 
recent opinions discussed in the previous 
chapter on Super PACs raise the question 
of whether the FEC’s position has evolved 
in this respect. In two opinions issued 
to Nonconnected Super PACs, the only 
material difference between an SSF and a 
Nonconnected PAC is that in the case of 
the SSF the connected organization may 
pay, and not report to the FEC, the ad-
ministrative and fundraising costs of the 
SSF. In contrast, the FEC’s earlier opinions 
suggest that a greater degree of separation 
may be required for Nonconnected PACs 
that are not Super PACs, including diversi-
fied management and board members.

It is absolutely clear, however, that a 
corporation may not pay for any of the 
fundraising, administrative, or other over-
head costs of a Traditional Nonconnected 
Federal PAC. Financial transactions 
between an exempt organization or any 
other corporation and a Nonconnected 
Federal PAC should be kept to a minimum 
and must always be at arm’s length.

CHAPTER VI 
Operating a Nonconnected Federal PAC  
that Is Not a Super PAC
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In order to demonstrate separation, 
previous FEC advisory opinions suggest 
avoiding having the same persons manag-
ing both the Nonconnected Federal PAC 
and any nonprofit corporation, or even to 
have a majority of overlapping directors. 
Individual board members or staff on 
their own time may serve on the board 
or as officers, but independence from the 
501(c)(3) and 501(c)(4) is essential. The 
FEC has taken the position in one advi-
sory opinion that the PAC should have a 
“diversified leadership” to avoid the situa-
tion in which individuals affiliated with a 
particular corporation form the majority 
of the PAC board. 

A 501(c)(3) that has no affiliated 501(c)(4) 
and a Traditional Nonconnected Federal 
PAC should, in most cases, avoid sharing 
space, equipment, or staff. Any sharing 
of resources could invite IRS scrutiny 
into whether the 501(c)(3) is indirectly or 
directly supporting the PAC. If a 501(c) 
organization and Nonconnected Federal 
PAC share any staff, equipment, or office 

space, the PAC must pay fair market value 
for all of these resources in advance (for 
use of staff) or within a commercially 
reasonable time. The cost of any use of 
the corporation’s lists by the PAC must be 
paid in advance.

Failing to maintain separation between 
a Traditional Nonconnected Federal PAC 
and a nonprofit corporation could convert 
the PAC into an SSF. If such an affiliation 
occurs, the Nonconnected Federal PAC 
would be limited to fundraising  from the 
Restricted Class and other restrictions of 
an SSF under the FECA.

This guide does not attempt to cover the 
full range of rules applicable to Noncon-
nected Federal PACs, because it focuses 
primarily on the complex structures of 
affiliated organizations. For more infor-
mation, consult a legal advisor or the FEC 
Campaign Guide for Nonconnected Commit-
tees, available at http://www.fec.gov/pdf/
nongui.pdf.

CHAPTER VI NOTES
1.	 See FEC Advisory Ops. 2000-20 (Committee for 

Quality Cancer Care), 1997-26 (AMSA), 1997-15 
Kenneth Nickalo), 1995-38 (Washington Policy 
Associates), 1991-37 (Democratic Election Reporting 
Education Fund), and 1984-12 (American College of 
Allergists).

2.	 FEC, Campaign Guide for Nonconnected Commit-
tees available at http://www.fec.gov/pdf/nongui.
pdf; see also FEC Advisory Opinion 1984-12 (Ameri-
can College of Allergists).

3.	 52 U.S.C. § 30103.

http://www.fec.gov/pdf/nongui.pdf
http://www.fec.gov/pdf/nongui.pdf
http://www.fec.gov/pdf/nongui.pdf
http://www.fec.gov/pdf/nongui.pdf


 THE CONNECTION  |  ALLIANCE FOR JUSTICE     87 

While the details of the laws discussed 
in this guide can be quite complex, the 
essential idea is simple: nonprofit organi-
zations may become involved in the pol-
icy process at every stage, and different 
organizational structures are available 
that enable nonprofit organizations to 

pursue almost any strategy for policy and 
political change. It is possible to ally with 
different types of nonprofit organizations 
to create effective coalitions for any type 
of social change. We hope that this guide 
has given you the information you need 
to bring your unique knowledge, vision, 
and commitment to the policy and politi-
cal process and to succeed.

CONCLUSION 
Putting Knowledge Into Practice
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The Lobbying Disclosure Act of 1995 
(LDA), as amended, requires registration 
and reporting by organizations employ-
ing lobbyists or by outside lobbyists who 
accept compensation for conducting lob-
bying activities on behalf of clients. The 
LDA applies to the lobbying of both the 
executive and legislative branches of the 
federal government. The Act also imposes 
significant civil and criminal penalties on 
lobbyists and lobbying organizations for vi-
olations of the disclosure requirements or 
of the congressional gift and travel rules. 

BASIC REQUIREMENTS
An organization is required to register and 
report under the LDA if:

•	 it employs one or more “lobbyists,” and

•	 its total expenses for “lobbying activi-
ties” exceed or are expected to exceed 
$14,000 during a calendar quarter.

A lobbyist is defined as an individual who 
makes at least two “lobbying contacts” and 
spends at least 20 percent of his or her 
time for the organization in a quarterly 
reporting period on “lobbying activities.” 
Thus, an individual who is employed 
primarily to conduct research, and who 
occasionally accompanies the organiza-
tion’s lobbyist to explain technical matters 
would probably not qualify as a lobbyist 
because he or she would generally not be 
spending 20 percent or more of his or her 
work time on lobbying activities.

LOBBYING CONTACTS VERSUS 
LOBBYING ACTIVITIES
A lobbying contact consists of:

•	 an oral or written communication (in-
cluding an electronic communication);

•	 to an executive or legislative branch 
official;

•	 on behalf of a client; regarding:
»	 the formulation, modification, or 

adoption of federal legislation, 
federal rules, regulations, execu-
tive orders, and other government 
programs;

»	 the administration of federal pro-
grams (including the negotiation or 
award of contracts, grants, or licens-
es); or

»	 the nomination or confirmation of 
a person subject to confirmation by 
the Senate.

Lobbying activities include both lobbying 
contacts and all efforts in support of such 
contacts, including:

•	 preparation and planning activities;

•	 research and other background work 
intended for use in lobbying contacts; 
and 

•	 coordination with the lobbying activi-
ties of others groups. (See special rules 
on coalitions below.)

Exempt contacts: Certain communications 
will not count as lobbying contacts for the 
purpose of determining who is a lobbyist. 

APPENDIX A
Lobbying Disclosure Act 
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These include:

•	 requests for appointments, status re-
quests, or similar administrative com-
munications made without the intent 
to influence a covered official;

•	 communications made in the course of 
participation in an advisory committee 
subject to the Federal Advisory Com-
mittee Act;

•	 testimony given before a committee, 
subcommittee, or task force of Con-
gress, or submitted for inclusion in 
the public record of a congressional 
hearing;

•	 communications required by subpoena, 
civil investigative demand, or other-
wise compelled by statute, regulation, 
or other action of Congress or a federal 
agency, including communications 
compelled by a federal contract, grant, 
loan, permit, or license;

•	 communications in response to a no-
tice in the Federal Register, Commerce 
Business Daily, or other similar publica-
tion soliciting public comment;

•	 certain confidential communications, 
the unauthorized disclosure of which is 
prohibited by law;

•	 communications made to agency 
officials with regard to judicial proceed-
ings, criminal or civil law enforcement 
inquiries, investigations or proceed-
ings, or filings required by statute or 
regulation;

•	 communications made in compliance 
with written agency procedures re-
garding an adjudication conducted by 
the agency under Section 554 of Title 
5, U.S. Code, or substantially similar 
provisions;

•	 written comments filed in a pub-
lic docket and other communica-
tions made on the record in a public 
proceeding;

•	 formal petitions for agency action, 
made in writing pursuant to established 
agency procedures; and

•	 communications made on behalf of an 
individual with regard to said indi-
vidual’s benefits, employment, other 
personal matters involving only that in-
dividual, or disclosures by that individ-
ual pursuant to whistleblower statutes.

While the activities listed above will not 
trigger registration requirements for any 
employee, if these activities are pursued 
in support of the organization’s other lob-
bying activities the expenses associated 
with these contacts must still be disclosed 
as lobbying activities.

REGISTRATION AND REPORTING
An organization that employs at least one 
individual who meets the definition of a 
lobbyist must register with the Secretary 
of the Senate and the Clerk of the House. 
(Identical forms must be filed in both 
locations.) The organization is the regis-
trant, and its in-house lobbyists are to be 
named on the registration form.

Registration is required within 45 days of 
the date of employment of the lobbyist or 
by the date of the second lobbying con-
tact, whichever is earlier. Following regis-
tration, the organization is required to file 
quarterly reports with the Secretary and 
the Clerk. Outside lobbyists or lobbying 
firms file their own registrations, in which 
they name their clients. Thus, a lobbying 
organization would not name its contract 
lobbyists on the company’s registration, 
but it would include the cost of hiring 
those lobbyists in its estimate of lobbying 
expenses on its quarterly reports.

Registration Form LD-1. A lobbying regis-
tration, filed electronically on Form LD-1, 
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must identify:

•	 the name of the registrant; 

•	 the registrant’s client (in the case of a 
company lobbying on its own behalf, 
the client is the company itself);

•	 the effective date of registration;

•	 contact information for the registrant;

•	 any “affiliated organization” ( i.e., any 
organization other than the client that 
contributes more than $5,000 in a 
calendar quarter for lobbying activities 
and actively participates in the plan-
ning, supervision, or control of such 
lobbying activities); 

•	 any foreign entity that: (1) holds at 
least 20 percent equitable interest 
in the registrant or its client or any 
affiliated organization; (2) directly or 
indirectly, in whole or in major part, 
plans, supervises, controls, directs, 
finances, or subsidizes activities of the 
registrant or its client or any affiliated 
organization; or (3) is an affiliate of the 
registrant or its client or any affiliated 
organization and has a direct interest in 
the outcome of the lobbying activity;

•	 the general issues expected to be 
lobbied and, to the extent practicable, 
specific issues already addressed or 
likely to be addressed;

•	 each employee who has acted or is 
expected to act as a lobbyist on behalf 
of the client; and

•	 any employee who served as a covered 
executive or legislative branch official 
within 20 years of acting as a lobbyist 
for the client.

Quarterly reports: Form LD-2. Quarterly 
reports must be filed with the Secretary of 
the Senate and the Clerk of the House by 
January 20, April 20, July 20, and October 
20 of each year. Note that reports must be 
filed even for periods in which a regis-
trant had no lobbying activity. For such 

periods, the registrant simply marks a box 
indicating that the organization had no 
such activity in the reporting period.

Reports of lobbying activity, filed elec-
tronically on Form LD-2, must identify:

•	 the general lobbying issue areas and 
the specific issues lobbied (including 
bill numbers and references to specific 
executive branch actions);

•	 the names of employees who acted as 
lobbyists; if an individual no longer 
qualifies as a lobbyist for the filer it is 
important to terminate that person’s 
registration; Line 23 of the LD-2 is used 
to delete names of employees who are 
no longer expected to act as lobbyists, 
due to a change in job duties, assign-
ments, or employment status.

•	 a good-faith estimate of lobbying 
expenses, including payments to 
third parties (Estimates of amounts 
in excess of $5,000 may be rounded 
to the nearest $10,000. Where neither 
income nor expenses exceed $5,000, 
the form includes a box that must be 
checked so indicating);

•	 the chamber(s) of Congress and federal 
agencies contacted;

•	 updated information on any “affiliated 
organization” (see above); and

•	 updated information on any foreign 
entity (see above).

ALTERNATE REPORTING 
METHODS

Reporting Coalitions and  
Affiliated Organizations
A coalition that employs or retains lobby-
ists on behalf of the coalition may be the 
registrant under the LDA even if the coa-
lition is not a legal entity or has no formal 
name.  If the coalition employs lobbyists, 
the registrant is the coalition not the 
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individual members, though the individ-
ual members may have their own report-
ing obligations.  If the coalition retains a 
lobbying firm, the firm’s registration must 
list the name of the coalition and identify 
the names of the affiliated organizations.  
If the coalition does not have a name, it 
must adopt an identifier and indicate on 
the LD-1 that it is an “informal coalition.” 

A registrant is also required to report any 
“affiliated organization” which is defined 
as an entity, other than the registrant, 
that contributes more than $5,000 to 
the lobbying activities of the registrant 
during a quarterly reporting period and 
“actively participates in the planning, 
supervision, or control of such lobbying 
activities.”  The LDA Guidance available 
at https://lobbyingdisclosure.house.
gov/amended_lda_guide.html provides 
various examples to illustrate when an entity 
is considered to be “actively participating” 
in lobbying activities of the registrant:

	 An organization “actively par-
ticipates”  in the planning, su -
pervision, or control of lobbying 
activities of a client or registrant 
when that organization (or an 
employee of the organization in 
his or her capacity as an employee) 
engages directly in planning, super-
vising, or controlling at least some of 
the lobbying activities of the client 
or registrant. 

In contrast, the Guidance states that hav-
ing “only a passive role in the lobbying 
activities of a registrant” is not considered 
active participation.  Passive activities, 
include “merely donating or paying dues 
to the registrant, receiving information 
or reports on legislative matters, oc-
casionally responding to requests for 
technical expertise or other information 
in support of the lobbying legislative 
activities, attending a general meeting 
of the association or coalition client, or 

expressing a position with regard to leg-
islative goals in a manner open to, and 
on a par with, that of all members of a 
coal ition or association - such as through 
an annual meeting, a questionnaire, or 
similar vehicle.”

Tracking and Recordkeeping
In an effort to avoid duplication in record-
keeping, the LDA permits public charities 
that have “elected” to lobby pursuant 
to Code section 501(h) to report under 
the LDA using the Code’s definitions for 
purposes of compliance with LDA sec-
tions 2 U.S.C. § 1603(a)(3) and 2 U.S.C. § 
1604(b)(4).  The LDA also permits elect-
ing registrants to disclose the amount 
that is ultimately reportable to the IRS 
for LDA quarterly activity reports (LD-2).  
The rules in this regard are complex and 
should be reviewed in greater detail prior 
to registration.  

An organization is required to institute a 
reasonable system for compiling the infor-
mation necessary to complete the quar-
terly reports including tracking expenses 
related to lobbying activities and make a 
good faith effort to comply with that sys-
tem.  Further, the LDA Guidance recom-
mends maintaining records for all filings 
and the records supporting those filings 
for a period of at least six years after the 
date a report is filed.  

SEMIANNUAL REPORTING OF 
CERTAIN CONTRIBUTIONS
Lobbyists and their employers must file 
semiannual reports disclosing certain 
contributions to federal candidates, polit-
ical parties, and leadership PACs, as well 
as a broad range of payments to honor or 
recognize legislative and executive branch 
officials and donations to presidential 
libraries and inaugural committees. In 
addition, each filer must certify that he or 

https://lobbyingdisclosure.house.gov/amended_lda_guide.html
https://lobbyingdisclosure.house.gov/amended_lda_guide.html
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title2-section1603&num=0&edition=prelim
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title2-section1604&num=0&edition=prelim
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title2-section1604&num=0&edition=prelim
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she has read and understands the gift and 
travel provisions of the House and Senate 
rules and that he or she has not know-
ingly violated those rules. The LD-203 
reports are due by July 30 and January 30 
of each year, covering the periods of Jan-
uary 1 to June 30 and July 1 to December 
31, respectively.

All individuals who are registered as lob-
byists and their employing organizations 
or lobbying firms are subject to the report-
ing requirement. Each registered lobbyist 
and his or her employer must file the 
LD-203, even if there were no reportable 
payments and the organization did not es-
tablish or control a PAC, since, in addition 
to those disclosure obligations, filers must 
certify that they understand and have 
complied with the Congressional gift and 
travel rules. A registered lobbyist whose 
registration was active during any part of a 
reporting period is subject to the reporting 
requirement regardless of whether or not 
the individual lobbyist engaged in any 
lobbying activity or terminated his or her 
registration during the reporting period. 

Registered lobbyists and their employers 
must disclose to the Secretary of the Sen-
ate and Clerk of the House semiannually 
the following types of activities, whether 
conducted by the organizations or individ-
uals themselves or by a Federal PAC that 
they establish or control: 

•	 contributions of at least $200 to federal 
candidates, political parties, or leader-
ship PACs (defined as any Federal PAC 
that a federal officeholder or candidate 
has established, financed, maintained, 
or controlled, except for his or her 
official campaign committee and any 
political party committee); 

•	 payments for an event to honor or rec-
ognize a legislative or executive branch 
official;

•	 payments to an entity that is named for 
a legislative branch official; 

•	 payments to a person or entity in rec-
ognition of a legislative branch official; 

•	 payments to an entity that is es-
tablished, maintained, financed, or 
controlled by a legislative or executive 
branch official; 

•	 payments to an entity that is designat-
ed by a legislative or executive branch 
official; 

•	 payments for a meeting, retreat, con-
ference, or similar event that is held 
by or in the name of a legislative or 
executive branch official; and 

•	 donations of at least $200 to a presiden-
tial library foundation or presidential 
inaugural committee.

OTHER REQUIRED 
DISCLOSURES
Upon request of the official at the time 
of the contact, a person making an oral 
lobbying contact must disclose whether 
the lobbyist is registered and whether the 
client is a foreign entity. A person making 
a written lobbying contact must disclose 
any foreign entity on whose behalf the 
contact has been made.
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APPENDIX B
Example Cost-Sharing Agreement 
For A 501(c)(3) Employer Sharing Services  
with a 501(c)(4)

This COST-SHARING AND LICENSING AGREEMENT (“Agreement”) is made and en-
tered into as of _____________ ___, 202_ (the “Effective Date”), by and between [NAME 
OF 501(c)(3)] (“XXX”), a [NAME OF STATE IN WHICH IT’S INCORPORATED] nonprof-
it corporation organized and operated for charitable purposes within the meaning of 
Section 501(c)(3) of the Internal Revenue Code (the “Code”) and [NAME OF 501(c)(4)] 
(“YYY”), a [NAME OF STATE IN WHICH IT’S INCORPORATED] nonprofit corporation 
organized and operated for social welfare purposes within the meaning of Section 501(c)
(4) of the Code.

RECITALS

WHEREAS, XXX has employees, facilities and office resources that YYY wishes to 
use to engage in its programs and activities;

WHEREAS, recognizing the similarities in their missions to [brief statement of 
missions], XXX and YYY have determined that it is to their mutual benefit for the two 
organizations to share employees, facilities, and office resources, and for YYY to reim-
burse XXX for its allocable share of the costs of these resources;

WHEREAS, the parties agree to make every effort to safeguard XXX’s tax status 
under Section 501(c)(3) of the Code and that XXX’s employees, facilities and resources 
shall not be used to engage in YYY’s programs and activities without adequate compen-
sation from YYY; 

WHEREAS, XXX owns all right, title and interest in and to the XXX marks, including 
the goodwill associated therein (the “XXX Marks”); 

WHEREAS, YYY wishes to use the XXX Marks to identify itself as “__________” and 
XXX wishes to grant YYY a license to use the XXX Marks for that purpose, all in accor-
dance with the terms and conditions set forth in Schedule C of this Agreement; and

These clauses should be added only if the (c)(3) is licensing the name and marks to the (c)(4).

WHEREAS, the procedures provided in this Agreement are intended to ensure that 
(1) XXX has absolute discretion and control over the disposition of its resources and 
assets for its own activities and (2) YYY’s activities and programs are attributable only 
to YYY, not to XXX.
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NOW THEREFORE, in consideration of the foregoing and the mutual covenants 
and agreements contained in this Agreement and for good and valuable consideration, 
the receipt, adequacy and sufficiency of which are acknowledged, the parties agree as 
follows:

I. Sharing and Calculating Costs of Employees, Facilities and Other Office 
Resources.

A. Employees. XXX shall make available to YYY the services of its employees, to the 
extent they are not otherwise occupied in providing services for XXX, to perform a 
variety of program, administrative, accounting, fundraising, and other similar func-
tions for YYY on an as-needed basis.

B. Calculation of Payment for Salaries and Fringe Benefits. YYY’s payment for 
services of XXX’s employees shall be based on the proportion of the salaries and 
fringe benefits of XXX’s personnel that is expended on behalf of YYY, as determined 
in accordance with time-sheets or other reasonable contemporaneous documentation 
prepared by XXX’s employees.

C. Facilities, Equipment and Supplies. Employees of XXX made available to YYY 
may use office space, office supplies, office equipment and furniture, and similar 
items of XXX described in Schedule A (“Overhead”). YYY shall pay XXX its share of 
expenses related to Overhead (“Overhead Costs”), which shall be calculated by mul-
tiplying XXX’s total Overhead Costs by the percentage obtained by dividing the total 
program staff hours charged to YYY’s activities by the total number of hours worked 
by XXX’s program staff. The parties shall update Schedule A whenever circumstanc-
es merit.

D. Direct Costs of Use of Certain Office Resources. Direct costs shall be allocated 
based on the percentage of use by each party. “Direct Costs” shall include the ex-
penses listed on Schedule B to this Agreement, as from time to time updated by the 
parties.

E. Use of Vendors. To the extent that YYY retains third-party vendors to perform 
services, YYY will contract directly with these vendors for the provision of goods 
and services whenever possible. If this approach is impossible or impracticable in a 
particular instance, YYY will pay XXX the direct costs of the goods and services pro-
vided to YYY as specified in Schedule B. In each instance, the parties shall confirm 
in writing in advance of using the vendor’s services, (1) that the proposed use by the 
non-contracting party is permissible under the vendor agreement and (2) the parties’ 
agreement on the method of allocating the costs of such use and of billing the other 
party for the associated costs.

F. List Rentals and Exchanges. To the extent YYY wishes to use a XXX email or 
other list: (1) YYY must rent such list from XXX for a fee equal to the fair market 
value of the use of the list for this purpose or (2) subject to agreement by both par-
ties, YYY and XXX may exchange lists of similar value so long as each party has an 
intended current or future use for the list it receives.

This provision should be used if the (c)(3) intends to allow the (c)(4) to  
rent a list or the organizations intend to exchange lists.
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G. Activities Consistent with XXX’s Tax-Exempt Status. YYY shall not use any 
resources in a manner that, in XXX’s sole discretion, is inconsistent with or could 
jeopardize XXX’s exempt status under Section 501(c)(3) of the Code.

II. Billing and Payment for Shared Employees and Costs

A. Invoices. XXX shall prepare and deliver a detailed invoice to YYY that states: (1) 
in the case of services, the staff that performed the services, the total time expended 
or method of allocation, and the total reimbursable cost for such services, and (2) in 
the case of other costs, including overhead and direct costs, a description of the cost, 
the amount or extent of the use, and the total reimbursable cost.

B. Payment. YYY shall reimburse XXX within thirty (30) days after receiving an 
invoice. If YYY has questions about an invoice or believes that an invoice is not 
accurate or complete, YYY shall pay all amounts that are not in dispute and pay all 
remaining amounts within (10) days of resolving any questions or dispute if the ini-
tial 30-day period has elapsed or by the end of the initial 30-day period, whichever is 
later. If YYY fails to reimburse XXX within sixty (60) days of the date of initial receipt 
of an invoice, XXX shall have the right to impose interest in the amount of the feder-
al funds rate plus a 1.5% finance charge per month on the balance.

III. Review of Agreement and Allocation Method

A. Annual Review. Within ninety (90) days of the end of each fiscal year, the 
parties shall conduct a review of this Agreement and the current cost allocation 
for services and costs for the prior fiscal year to determine if any modifications are 
necessary.

B. Disputes over Cost Allocation. If at any time XXX concludes that the allocation 
of costs under this Agreement is inconsistent with or could jeopardize its tax-exempt 
status, it may choose, in its sole discretion, to take steps to address the circumstanc-
es. Any dispute over the allocation of costs shall be resolved through good-faith ne-
gotiations as agreed to by the parties. In the event that the Internal Revenue Service 
(“IRS”) determines that XXX did not receive adequate reimbursement under this 
Agreement, YYY shall pay XXX the difference between the amounts paid and the 
amount identified by the IRS, and any associated penalties and interest.

IV. Record-Keeping

Each party shall keep records related to the obligations required under this Agree-
ment for a minimum of seven (7) years or such other period agreed to by the par-
ties. Each party shall make all books, ledgers, accounts, files, computer records and 
personnel records involved in performing activities under this Agreement available 
at reasonable times and upon advance notice to the other party, its auditors, or legal 
counsel to determine compliance with this Agreement.

V. Responsibility for Employee Compensation

A. Sole Responsibility for Employees. XXX shall bear sole responsibility for (1) 
compensating its employees in accordance with its wage and benefit plans and all 
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applicable labor laws, and (2) payment of all applicable taxes, payroll deductions and 
other similar items, including but not limited to federal and state withholding taxes, 
workers’ compensation and unemployment insurance. XXX and YYY shall work to-
gether to ensure that any and all federal, state and local taxes are paid.

B. Overtime. XXX shall be responsible for aggregating the total hours worked during 
each period for all of its employees, regardless of whether all or a portion of the pay 
period is spent working on behalf of YYY, and shall be responsible for meeting any 
overtime obligations under applicable law; provided however that YYY shall reim-
burse XXX for its applicable share of such costs in accordance with this Agreement.

VI. Term and Termination

A. Term. This Agreement shall be effective as of the Effective Date and shall contin-
ue indefinitely, or until earlier superseded by a subsequent agreement or until one 
of the parties terminates the Agreement as provided under Section VI.B.

B. Termination. Either party may terminate this Agreement at any time, and for 
any reason, or no reason, by giving the other party written notice at least thirty (30) 
days prior to the effective date of termination. Within thirty (30) days after the effec-
tive date of termination, XXX shall present an invoice to YYY for all costs incurred by 
YYY prior to termination that require reimbursement.

VII. Miscellaneous

A. Notices. All notices and other communications required or permitted to be given 
under this Agreement shall be in writing and shall be considered given and delivered 
when personally delivered, or when delivered by United States mail or when sent by 
e-mail with a copy sent via United States mail, properly addressed to the other party 
at the address set forth below, or at such other address as the party shall specify by 
notice given in accordance with this Section:

If to XXX:

If to YYY:

B. Governing Law. This Agreement shall be interpreted and construed in accor-
dance with the laws of the State of ___________ without reference to principles of 
conflict of laws.

C. Entire Agreement. This Agreement, including all Schedules, constitutes the 
entire agreement of the parties with respect to the subject matter of this Agreement 
and shall supersede and render null and void all prior and contemporaneous agree-
ments between the parties with respect to such subject matter.

D. Amendments and Assignment. Except as otherwise provided, this Agreement 
may be amended in writing by mutual agreement of the parties. This Agreement 
may not be assigned by either party.

E. Severability. If any term of provision of this Agreement is rendered invalid or 
unenforceable by any valid law or by any duly promulgated regulation, or declared 
null and void by any court of competent jurisdiction, such term or provision shall 
be restated in accordance with applicable law to best reflect to the intentions of the 
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parties, and the remaining provisions of this Agreement shall remain in full force 
and effect.

F. Waiver. No failure by a party to insist upon the strict performance of any cove-
nant, agreement, term or condition of this Agreement, shall constitute a waiver of 
any such breach of such covenant, agreement, term or condition unless in writing 
and signed by the party granting the waiver. No waiver of any breach shall affect or 
alter this Agreement, but each and every covenant, agreement, term and condition 
of this Agreement shall continue in full force and effect.

G. Survival of Certain Provisions. All rights to payment, causes of action, confi-
dentiality and any provisions that by their terms are intended to survive termination 
shall survive the termination of this Agreement.

H. Counterparts. This Agreement may be signed in counterparts, and each coun-
terpart shall have the same force and effect as an original and shall constitute an 
effective, binding agreement on the part of each of the undersigned.

IN WITNESS WHEREOF, the parties have duly executed this Agreement effective as 
of the date specified herein.

By:_______________________________

Name:____________________________

Title:_____________________________

By:_______________________________

Name:____________________________

Title:_____________________________



SCHEDULE A 
OVERHEAD COSTS 

(Must be reviewed and revised as necessary)

•	 Website maintenance

•	 Payroll services

•	 Legal, accounting and auditing services

•	 IT services

•	 Membership dues

•	 Postage & shipping

•	 Supplies

•	 Equipment rental & maintenance

•	 Bank & finance fees

•	 Office space rent

•	 Real estate taxes

•	 Storage

•	 Cleaning

•	 Insurance

•	 Utilities

•	 Internet

•	 Telephone

•	 Depreciation

SCHEDULE B 
DIRECT COSTS 

(Must be reviewed and revised as necessary)

•	 Subscriptions

•	 Data access use

•	 Independent contractors

•	 Travel of employees and contractors

•	 Printing
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OPTIONAL SCHEDULE FOR SHARING NAME AND MARKS

SCHEDULE C 
LICENSE TO USE NAME 

1.	Grant of License.  XXX grants to YYY a non-exclusive license (“License”) to use the 
XXX Marks in accordance with the terms set forth below.

1.01 Scope of License. YYY may use the XXX Marks only in connection with its 
tax-exempt activities. 

1.02 No Sublicensing. YYY may not sublicense the XXX Marks in any form without 
XXX’s prior written approval, which it shall grant or withhold in its sole discretion.

1.03 Use in Accordance with Law. YYY will use the XXX Marks in a professional 
manner in accordance with all applicable laws, rules and regulations. YYY will not 
engage in any deceptive, misleading or illegal or unethical practices that are or might 
be detrimental to XXX or to the XXX Marks.

2.	Ownership of the Marks.

2.01 Ownership. YYY acknowledges that: (b) XXX retains sole and exclusive own-
ership of all right, title and interest in and to the XXX Marks, and all applications 
or registrations resulting from such ownership; (b) its right to use the XXX Marks is 
only by virtue of this License and that YYY acquires no rights in or to the XXX Marks 
or any variation on the XXX Marks through YYY’s use; and (c) all goodwill arising 
from YYY’s use of the XXX Marks shall inure to the benefit of XXX.

2.02 No Contest. YYY agrees that it will not contest, oppose, or challenge XXX’s 
exclusive ownership of the XXX Marks, or do anything to impair XXX’s ownership 
or rights in the XXX Marks.  YYY further agrees that it will not seek registration of 
any mark constituting or otherwise including the term [insert], or any similar term, 
without written permission from XXX.

2.03 Adverse Use. To the extent it is or becomes aware of such, YYY shall notify 
XXX of any adverse use by a third party of any of the XXX Marks or of a mark or 
name confusingly similar to any of the XXX Marks and agrees to take no action with 
respect thereto except with XXX’s prior written authorization. XXX may thereupon 
take such action as in its sole discretion it deems advisable for the protection of its 
rights in and to the XXX Marks.  YYY further agrees to provide full cooperation with 
any action by XXX to protect XXX’s right, title, and interest in the XXX Marks.

3.	Quality Control and Use of Marks.

3.01 Quality Control. YYY agrees not to modify or alter the XXX Marks in any man-
ner whatsoever, without the prior express written permission of XXX. YYY agrees 
to provide to XXX on its request samples of use of the XXX Marks, and information 
about the charitable and social welfare activities carried out by YYY, so that XXX can 
ensure that the XXX Marks are being used at the level and quality acceptable to XXX. 
If XXX has any concerns about how YYY is using the XXX Marks, the parties shall 
work together in good faith to resolve the concerns.
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3.02 Confusingly Similar and/or Combination Marks. YYY agrees not to adopt 
or use any other trademark, words, symbols, letters, designs or marks that would be 
confusingly similar to the XXX Marks.

4.	Term and Termination.

4.01 Term. This License shall remain in effect until terminated pursuant to the 
terms herein.

4.02 Termination by Notice. XXX may terminate this License for any reason or no 
reason upon providing not less than 30 days prior written notice to YYY. 4.03 Termi-
nation by Default.  Notwithstanding Section 4.02, XXX may terminate this License 
effective immediately by written notice to YYY upon the occurrence of one or more 
of the following events (each a “Default”):

(a)	Any failure by YYY to observe or to perform any covenants or agreements, which 
failure shall in XXX’s sole discretion adversely affect XXX’s corporate or tax-ex-
empt status, its reputation or the value of the XXX Marks;

(b)	Any gross misconduct by YYY’s officers, directors, agents or employees, which 
misconduct, in XXX’s sole discretion, may adversely affect XXX’s corporate or 
tax-exempt status, its reputation or the value of the XXX Marks;

(c)	YYY ceases to exist, becomes insolvent or the subject of bankruptcy, insolvency 
or liquidation proceedings, or makes an assignment for the benefit of creditors;

(d)	YYY fails to conform the nature and quality of its use to the standards of XXX as 
set forth in Section 3.01 above; or

(e)	The Internal Revenue Service determines that YYY’s activities fail to meet the 
requirements of Code Section 501(c)(4).

4.04 Consequences of Termination. In the event of any termination of this Li-
cense Agreement, YYY agrees to immediately discontinue all use of the Marks.

4.05 Effect on License Agreement. Termination of the License does not automati-
cally terminate the provisions related to cost-sharing and reimbursement.

5. Indemnification.

To the maximum extent permitted by law, YYY will indemnify, defend, and hold 
XXX, its officers, directors, employees and agents, harmless from any claim, demand, 
cause of action, liability, loss, damage, cost, or expense that arises from or is associat-
ed with (i) YYY’s breach of this License or (ii) YYY’s actions or omissions in connec-
tion with its activities using the XXX Marks.
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APPENDIX C
Sample Grant Agreement For a “Controlled 
Grant” from 501(c)(3) to 501(c)(4)

The grant to [name of 501(c)(4) (“Grant-
ee”)] from [name of 501(c)(3)] (“Grantor”) 
is for the explicit purposes described in 
Grantee’s proposal and subject to Grantee’s 
acceptance of the terms of this Agreement.

WHEREAS, Grantor is a nonprofit 
corporation organized and operated for 
charitable purposes within the meaning of 
section 501(c)(3) of the Internal Revenue 
Code (“Code”) and desires to provide a 
grant to Grantee to conduct charitable and 
educational activities; 

WHEREAS, Grantee is a nonprofit corpo-
ration organized and operated for social 
welfare purposes within the meaning of 
Section 501(c)(4) of the Code; and

WHEREAS, the parties hereto agree that 
every effort shall be made to safeguard 
the integrity of Grantor’s tax-exempt 
status;

NOW, THEREFORE, in consideration of 
the mutual covenants and promises of the 
parties, the parties agree as follows:

Grantor has approved a grant in the 
amount of $_________ to Grantee in sup-
port of its work to support the project as 
described in the proposal attached to this 
Agreement (“Project”). The grant will be 
made after Grantor receives the execut-
ed copy of this Agreement. Grantee has 
reviewed the Agreement and accepts the 
grant terms and conditions outlined below.

Tax-Status: It is understood that your 
organization is exempt from tax under 

Section 501(c)(4) of the Code. This status 
has been confirmed by filing copies of 
any and all IRS rulings with the Grantor. 
Grantee is required to notify Grantor im-
mediately of any changes in Grantee’s tax 
status, including changes proposed by the 
IRS and an actual revocation, whether or 
not appealed.

Controlled Grant: This grant constitutes 
a “controlled grant” as that term is defined 
pursuant to Treasury Regulation § 56.4911-
4(f)(3). As such, the grant funds may be 
used for the Project and exclusively for 
charitable and educational activities con-
sistent with Grantor’s tax-exempt status 
as a public charity. It is understood that 
your organization will not use these funds 
to intervene in any election or support or 
oppose any political party or candidate for 
public office, or engage in any lobbying as 
that term is defined under IRC Sections 
501(h) and 4911.

This grant is not earmarked for transmit-
tal to any other entity or person, wheth-
er or not mentioned in any proposal or 
other correspondence. Grantee accepts 
full control of the grant and its disposition 
and responsibility for complying with this 
Agreement’s terms and conditions. 

Reversion of Grant Funds: Any funds 
not expended or committed for the 
Project, or within the period stated, must 
be returned to the Grantor. Grantor will 
notify Grantee if it determines in its sole 
discretion, after careful consideration of 
available information, that the grant was 
not used for the purposes specified or 
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was not reasonably in the interest of the 
general public. In addition, Grantee will 
return any unexpended funds if Grantee 
loses its exemption under IRC section 
501(c)(4).

Reports to Grantor: Grantee will furnish 
Grantor with quarterly written reports 
addressing the following points. These 
reports will supply sufficient information 
for Grantor to determine that the grant is 
being used for the purposes intended and 
for Grantor to fulfill its own public report-
ing responsibilities.

•	 A summary of receipts and expendi-
tures. Each report shall provide an 
itemized statement of costs incurred 
by Grantee in performance of this 
Agreement.

•	 A description of work conducted by 
Grantee during the period in further-
ance of the Project.

•	 An evaluation of the impact and results 
of work undertaken and an assessment 
of progress that has been made in meet-
ing stated goals. Grantee is encouraged 
to report not only the positive results of 
its activities, but also any problems that 
have arisen along with a description of 
measures that have or will be put into 
practice to resolve them.

•	 A description and explanation of any 
changes in the nature, methodology, 
and/or objectives of the Project as pre-
sented in the initial funding proposal.

Grantee shall provide Grantor with a 
final report on the Project within sixty 

(60) days of the end of the grant period. 
The reports shall include: (1) a detailed 
description of what was accomplished 
through the expenditure of grant funds, 
including a discussion of the progress 
made toward achieving the goals of the 
grant and (2) a financial accounting of 
how the funds were spent which has been 
certified by the responsible financial offi-
cer of the organization.

Each report must be signed by an officer 
and include the following certification 
inside the report or in an attached letter:

“This organization warrants that it is in 
full compliance with its Grant Agreement 
with the Grantor and that all restrictions, 
including those prohibiting the use of the 
grant funds for lobbying and political ac-
tivities, set forth in that Agreement have 
been observed.”

Grantee Records: Grantee shall maintain 
records satisfactory to Grantor related to 
the performance of this Agreement. If 
requested, Grantee shall make all books, 
ledgers, accounts, files and computer 
records and personnel involved in per-
forming functions under the Agreement 
available to the Grantor or its designated 
representatives, auditors or legal counsel 
to confirm compliance with the terms of 
the Agreement and applicable law. Grant-
ee agrees to retain records in accordance 
with its document retention policy but in 
no case less than six (6) years after the 
conclusion of the grant period.
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Please sign and return the original of this Agreement acknowledging that Grantee 
accepts the terms and conditions of this Agreement.

For Grantee: 	 For Grantor:

______________________________________ 	 ______________________________________
(Signature of Authorized Representative) 	 (Signature of Authorized Representative)

______________________________________ 	 ______________________________________
(Name and Title) 	 (Name and Title)

_________________________ 	 _________________________
(Date) 	 (Date)
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This grant to [name of 501(c)(4) (“Grant-
ee”)] from [name of 501(c)(3)] (“Grantor”) 
is for the explicit purposes described 
in Grantee’s proposal and subject to 
Grantee’s acceptance of the terms of 
this Agreement.

WHEREAS, Grantor is a nonprofit corpo-
ration organized and operated for char-
itable purposes within the meaning of 
section 501(c)(3) of the Internal Revenue 
Code (“Code”) and desires to provide 
a grant to Grantee to conduct activi-
ties that are consistent with Grantor’s 
exempt purposes; 

WHEREAS, Grantee is a nonprofit corpo-
ration organized and operated for social 
welfare purposes within the meaning of 
section 501(c)(4) of the Code and desires 
to conduct activities that include influ-
encing legislation as described in the 
proposal submitted to Grantor;

WHEREAS, the parties hereto agree that 
every effort shall be made to safeguard 
the integrity of Grantor’s tax-exempt 
status;

NOW, THEREFORE, in consideration of 
the mutual covenants and promises of the 
parties, the parties agree as follows:

Grantor has approved a grant in the 
amount of $________ to Grantee in support 
of its work as described in the proposal at-
tached to this Agreement (“Project”). The 
grant will be made after Grantor receives 
the executed copy of this Agreement. 
Grantee has reviewed the Agreement and 

APPENDIX D
Sample Grant Agreement For a Grant that 
Includes Support for Lobbying from 501(c)(3)  
to 501(c)(4)

accepts the grant terms and conditions 
outlined below.

Tax-Status: It is understood that your 
organization is exempt from tax under 
Section 501(c)(4) of the Code. This status 
has been confirmed by filing copies of any 
and all IRS filings requested by the Grant-
or. Grantee is required to notify Grantor 
immediately of any changes in Grantee’s 
tax status, including changes proposed by 
the IRS and an actual revocation, whether 
or not appealed.

Purpose of Grant: Grantee may use the 
grant funds to support direct lobbying up 
to a limit of $________, grassroots lobby-
ing up to a limit of $________, within the 
meaning of 26 U.S.C. 4911, and other char-
itable and educational activities in sup-
port of the Project that are consistent with 
Grantor’s tax-exempt status. It is under-
stood that your organization will not use 
these funds to intervene in any election 
in support of or opposition to any political 
party or candidate for public office.

This grant is not earmarked for transmit-
tal to any other entity or person, wheth-
er or not mentioned in any proposal or 
other correspondence. Grantee accepts 
full control of the grant and its disposition 
and responsibility for complying with this 
Agreement’s terms and conditions. 

Reversion of Grant Funds: Any funds 
not expended or committed for the 
Project, or within the period stated, must 
be returned to the Grantor. Grantor will 
notify Grantee if it determines in its sole 
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discretion, after careful consideration of 
available information, that the grant was 
not used for the purposes specified or 
was not reasonably in the interest of the 
general public. In addition, Grantee will 
return any unexpended funds if Grantee 
loses its exemption under IRC section 
501(c)(4).

Reports to Grantor: Grantee will furnish 
Grantor with written reports address-
ing the following points. These reports 
will supply sufficient information for 
Grantor to determine that the grant is 
being used for the purposes intended 
and for Grantor to fulfill its own public 
reporting responsibilities.

•	 A summary of receipts and expendi-
tures. Each report shall provide an 
itemized statement of costs incurred 
by Grantee in performance of this 
Agreement.

•	 A description of work conducted by 
Grantee during the period in further-
ance of the Project.

•	 An evaluation of the impact and 
results of work undertaken and an 
assessment of progress that has been 
made in meeting stated goals. Grantee 
is encouraged to report not only the 
positive results of its activities, but 
also any problems that have arisen 
along with a description of measures 
that have or will be put into practice to 
resolve them.

•	 A description and explanation of any 
changes in the nature, methodology, 
and/or objectives of the Project as pre-
sented in the initial funding proposal.

Grantee shall provide Grantor with a 
final report on the Project within sixty 
(60) days of the end of the grant period. 
The reports shall include: (1) a detailed 
description of what was accomplished 
through the expenditure of grant funds, 
including a discussion of the progress 
made toward achieving the goals of the 
grant and (2) a financial accounting of 
how the funds were spent which has 
been certified by the responsible finan-
cial officer of Grantee.

Each report must be signed by an officer 
and include the following certification 
inside the report or in an attached letter:
“This organization warrants that it is in 
full compliance with its Grant Agree-
ment with the Grantor and that all 
restrictions, including those prohibiting 
the use of the grant funds for political 
activities, set forth in that Agreement 
have been observed.”

Grantee Records: Grantee shall maintain 
records satisfactory to Grantor related 
to the performance of this Agreement. 
If requested, Grantee shall make all 
books, ledgers, accounts, files and com-
puter records and personnel involved 
in performing functions under the 
Agreement available to the Grantor or 
its designated representatives, auditors 
or legal counsel to confirm compliance 
with the terms of the Agreement and 
applicable law. Grantee agrees to retain 
records in accordance with its document 
retention policy but in no case less than 
six (6) years after the conclusion of the 
grant period.
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Please sign and return the original of this Agreement acknowledging that Grantee 
accepts the terms and conditions of this Agreement.

For Grantee: 	 For Grantor:

______________________________________ 	 ______________________________________
(Signature of Authorized Representative) 	 (Signature of Authorized Representative)

______________________________________ 	 ______________________________________
(Name and Title) 	 (Name and Title)

_________________________ 	 _________________________
(Date) 	 (Date)
	



Alliance for Justice provides low-cost and free resources 

related to nonprofit advocacy thanks to the generous support 

of foundations, organizations and individuals. If you would 

like to support our work, please donate online at our website, 

www.afj.org, or call 866-675-6229. 

Alliance for Justice

www.BolderAdvocacy.org

advocacy@afj.org

Toll free: 866-NPLobby
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